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PREFACE 

The object of this book is to provide, in a han(^ form, 
suclv infdirmati^n on the subject of ** Debentures as 
should be sufficient for the requirements of the ordinary 
business man, or of the average member of the investing 
public. While it is scarcely possible to deal with 
the subject in a manner likely to be useful without 
constant mention of the law, yet it must not be 
supposed that any exhaustive legal treatment of the 
topic is here attempted. For that, larger works 
must be counted. A little learning is, doubtless, 
a dangerous thing, but it is often better than none 
at all. It is hoped that the following pages may 
prove useful to those ’who, from time tO' time; desire 
some guidance as to their posiljon in respect of a 
phase of commercial life which is of ever growing 
interest to the business community. 
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DEBENTURES 


CHAPTER I 

/^TRODUCTORY 

The Meaning "Of ** Debenture.’’ 

The word “ debenture,” although not a new word, 
has at the present day a signification of modern 
growth. In connection with limited companies it 
is in such frequent use, that it may occasion surpri^p 
to some to find that, in the Companies Act, 1862, 
the charter of modem co-operative enterprise, the 
word did not occur at all. In the statutes relating to 
companies, the first mention of the word debentures '* 
was in the D^ectors’ Liability Act, 1890, and the next 
in the Preferential Payments in Bankruptcy Amend¬ 
ment Act, 1897. The word also occurs, in its present 
day sense, in the Stamp Act, 1870, the Stamp Act, 
1891, and in Yhe Bills of Sale Amendment Act, 1882. 
In the Companies Act, 1900, gnd in later company 
statutes it is of comparatively frequent occurrence. 
The truth seems to be that the debenture, as we 
understand it, was a document brought into being 
by the exigencies of business as carried on by incor¬ 
porated companies, which the legislature was at 
length compelled* to recogn^. 

What is a debenture ? The legal definitions, or 
atteuipted definitions, of the term are unsatisfactory. 
•In J^evy v. Abercorns Slate Cor^fany (1887, 37 Ch.D., 
at j). ^264), Chitty, J., said: ” In nfy opinioa a 
debenture means a document which either creates 
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a oV acknowledges it, and any document which 
fulfils either of these conditions is a debenture. I 
raniiot find any precise legal definition of the term; 
it is not ^ther in law or commerce a strictly technical 
term, or what is called a term of art.’l Etymologically 
debenture is sijpply debeniur: they are due; or, there 
are due; and centuries ago the word was ^used as 
indicati^ a written acknowledgihent of indebtedness, 
often by the Crown. But the def^ition formulated 
bytoChitty, J., is far too wide for present day require¬ 
ments. An I.O.U., which is within the definition, is 
certainly not a debenture. Other judicial gropings 
after the truth in the form of a definition are equally 
unconvincing (see British India Steam Navigatiqn 
Company v. Inland Revenue Commissioners, 1881, 

7 Q.B.D. 165; Edmonds v. Blaina Furnaces Company, 
1887, 36 Ch.D* 215). In 1882, Bowen, L.J., said: 
“It seems that there are three usual forms of 
debentures.... The first is a simple ack^iowledgment, 
under seal, of the debt; the second, an instrument 
acknowledging the debt and charging the property 
of the company with repayment; ^d the third, 
an instrtiment acknowledging the c^t, charging 
the property of the company with repayment, and 
further restricting the company from giving any.prior , 
charge ” (English and Scottish Mercantile Company v. 
Brunton, 1892,2 Q.B. 700). This seems to be accurate, 
though it is not a definition, and it seems simpler to 
recognize that the texm is a business term admitting 
of no precise definition, ^though what we ordinarily 
speak of as a debenture may be readily described. 
Speaking quite broadly, a debenture may be said to be 
a document (under th^ seal of a company, binding (the' 
cc^panj to ]^ay a certain sum of money, with hit^est 
thexMt at a specified rate until payment,^and giving 
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a charge upon property of the company to ^cure 
these parents. 

The Commercial Importance ol Debentures. 

# 

Commercially it would be difficult to over-estimate 
the importance of debentures. So va^. are the sums 
borijpwQd by companies on the security of debentures, 
that few persons coftnected with companies^an»fail^ 
to be iijterested jn the subject. Debenture capital, 
as this money is commonly called, plays as important 
a part in the success of a trading company as share 
capital. There are several reasons why the method 
of raising capital by borrowing on security is resorted 
t(\ by companies. One reason is that it may not be 
easy, when capital is required, to find persons willing 
to risk their money in the concern, on the terms of 
their becoming co-adventurers, that is to say, share¬ 
holders. It is easier to find persons who are content 
to ‘lend monty to the company at a fixed rate of 
interest, provided that they are given adequate 
security. Another reason is that, where large profits 
are anticipated, shareholders are unwilling to increase 
the share capital, and thus admit others to participate 
in their prospective gains. Ii^ these circumstances 
it is considered more advantageous to borrow the 
money required at a much lower rate per cent, than 
is expected to be paid as dividends; whilst the 
lenders are content with a modest but well secured 
investment. A third reason is that the additional 
necessary capital may only l>e required for a limited 
time, at the expiration of which the company expects 
to be able to repay it. If this additional capital is 
faised by issuing fresh shares, such a company may 
fin<ytsdf after a few years in the undesi&ble position 
of being ove{-capitalized, from which it can onlj'^scape 
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by ^tition to the Court for a reduction of capital, 
to be brought about by returning to the sh^eholders 
the^lnwanted capital. By borrowing on debentures, 
the borc^n of the additional capital, as well as the 
burden of the interest, need not be permanent. 

The Advantage of Debentures. 

Whatever the particular reason may be for borrow¬ 
ing on debentures, the advantages to^a coippany of 
b^g able to do so are enormous. The debenture is 
the outcome of the necessities of a trading company. 
A series of judicial decisions has had the effect of 
legalizing the whole system in its present form, and 
Che effect of these is that in borrowing money, a 
company is in most cases far better off than an 
individual trader, or than a Arm. Incidentally it is 
to be observed that there is no legal reason why an 
individual or firm should not issue debentures, and 
there are cases where this has been dene. Unincor¬ 
porated clubs not infrequently issue them. But, 
apart from the issue of debentures by individuals 
and clubs, which from a business point of view may 
be disregarded, a company may be, if*the particular 
circumstances of thf case allow it, in a far more 
favourable position as regards raising loans than the* 
individual trader. 

If an individual trader desires to borrow, security 
being of course required, in the ordinary course he 
might either give a mortgage on his«<;business 
premises, or on his own (house, or a biU of sale over 
his business chattels or his own furniture, or he might 
deposit title-deeds, or share certificates, or life policies, 
with the le£:^er. But, having done so, he might 
hilD^f seriously hampered in his affairs, *or^^m- 
barra^ed in his business, through inabjjity to deal 
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with th^ property he has charged. For example, 
he might be unable to get rid of his obsolete plant 
and purchase new, without the consent of the lendef 
and without a great deal of irksome and’%xpensive 
formality. * 

A company, on the other hand, if* it has a good 
gomg business and adequate security, can by means 
of a debenture, or debentures, give a floatisig charge* 
on its underliikirfg and carry on business as before 
without inconvenience or hindrance, whilst the lender, 
on his part, is amply protected. A company can, 
of course, create a mortgage, i.e.y a fixed charge on 
its property, just as an individual can ; but it is the 
doctrine of the floating charge which is of sucTi 
importance to companies, underlying as it does the 
history of the development of debentures in the 
commercial world. 

The Floatmg Charge. 

It was in 1870, by the decision in Panama, New 
Zealand and Australian Royal Mail Company (5 Ch. 
App. 318), th|t the validity and efficacy of a floating 
charge were first established. The facts of that case 
were as follows : The company, Iftiving power to borrow 
on mortgage of all or any of its property, or upon 
bonds or debentures, or other security, borrowed 
money in 1866 on debentures, which were of £100 
each. The debentures, which were in a form now 
obsoletftH)egan thus: “ By virtue of the powers 
contained in our articles of association we, the Panama, 
New Zealand and Australian Royal Mail Company, 
ymifed, in consideration of the sum of £100 paid 
to us b^etc., are held and firmly bound, a|^ do hereby 
for «turselves, our successors and assigns, chan^ tlie 
said undertaking and all the sums of money/^sinsr 
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ther^j^om, and all the estate, right, title, an4 interest 
of t^lie company therein, with the payment to the 
Jiaid, etc., of the said sum of £100, together with interest 
for the sixne at the rate of £6 per cent, by the year,” 
the interest being payable half-yearly. Tlie company 
possessed fifteen steamships, as well as sailing ships 
and coal ships, and also valuable subsidies^ Before 
<’the^riD:^pal moneys became due, at a time when all 
interest had been duly paid, a winding-up order was 
mlfde. The ships were sold, and the debenture hofders 
claimed to have a charge on the proceeds in priority 
to the ordinary creditors, and Giffard, L.J., held 
that they were entitled to it. He held that the 
effect of the undertaking being charged was to charge 
the property, present and future, and not merely 
the income, and it followed that the company could 
carry on its business in the ordinary way until the 
charge attached, and that, the charge having attached 
by reason of the winding-up, the ordinary creditors 
could touch nothing until the debenture holders 
were paid. This decision gave judicial sanction 
to a^system which met the requirements and desires 
of the business community, and the development of 
the debenture repidly^continued. 

The Devdopment of Debentures. 

Amongst the points, now notorious features of 
debenture issues, which from time to time were 
accorded judicial recognition, may .be mentyalAed the 
following, as materially assisting to place debentures 
on their present footing: that a whole series of 
debentures may be m^de to rank pari passu as regards 
security; ^at the Court can, at the instance oif 
,&b^ture holders, appoint a receiver, and, if necesesry, 
a manner also; that a majority of debenture holders 
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lAay be empowered to bind the minority that 
debentures to bearer are negotiable instruments; 
that registered debentures can be made •transfcirab}p 
free from equities; and that debentures i^e putside 
the operation of the Bills of Sale Acts, 'ihe recog¬ 
nition of these and other points has contributed to 
the growth of the existing system <3 borrowing by 
coihpadies upon security, a system alike ben^ci^ 
to the companies themselves and to the*^vestin^ 
pul^lic. • • • ^ 

It will have been gathered from what has been said 
above that the bulk of the law relating to debentures 
is case law, and that such statute law as there is on 
the subject is of comparatively recent origin. Apart 
ffbm the S 5 rstem of registration of debentures, which 
is the creation of statute, it is hardly too much to say 
that the legislation relating to debentures is scrappy. 
Sundry provisions, from time to time deemed necessary 
bjr Parliament, have been enacted with the object« 
of regulating in certain particulars a system already 
well established. The bulk of case law, on the other 
hand, is enormous, and increasing, and likely to increase, 
every year. Sew but the lawyer, however, can be 
interested in many of these decisions. 

The Position o! a Debenture Holder. 

As regards the position of a debenture holder in a 
company, inasmuch as some misapprehension in this 
regard is by no means uncommon amongst the public, 
it maylfras well <o point out that a debenture holder, 
as such, is not a shareholdei^in the company in which 
he holds debentures. He is a creditor, and, in the 
yast*majority of cases, a secured credi^r. He has 
lent mgney to the company upon certain conditions 
as^o security and otherwise and his rigj^s are 

a—( 1770 ) 
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reguldftsd^y those conditions. As a secured creditol*, 
his rights prevail over those of the unsecured, or 
qrdilSary, creditor, apart from certain statutory 
provision^ as to preferential creditors and some other 
matters which will be noticed in«their place. It 
sometimes happens that a debenture holder complains 
that he has not received the annual report of the 
directors. But he is not a shardiiolder, and his &ly 
right in this respect is a statutory right, which he 
haa under section 114 of the Companies (Consolidation) 
Act, 1908 (see p. 110). This section entitles him, 
in the case of a public company registered on or after 
1st July, 1908, but in no other case, to receive the 
afmual report, balance sheet, etc., if the ordinan^ 
shareholders of the company (as is generally the 
case) are entitled to receive them. The rights of 
the ordinary shareholders depend, of course, on the 
articles of association of the company. But the 
debenture holder, whilst he has not th^ privileges* of 
a shareholder, and is not even entitled to attend 
meetings of the company, is, on the other hand, 
provided his security is adequate, not directly 
interested in the fortunes of the company, except 
in so far as they maj^r affect the market value of his 
debentures. These features of the debenture holder’s 
position are not always clearly recognized. 
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THE DIFFERENT KINDS OF DEBENTURES 

Debentures and Debenture Stock. 

Trfte i^ord “debenture,” as we have seen, denotes 
a document of a particular kind under the seal of a 
coQipaify. The *term “debenture stock,” on • the 
other hand, does not denote a document of any kind. 
Debenture stock means the debt itself. “Debenture 
stock,” said Lord Lindley, “ is merely borrowed 
capital consolidated into one mass for the sakemof 
convenience ” {Lindley on Companies, 6th Edn., p. 
346) Similarly, in In re Bodman (1^1, 3 Ch. 135), 
Chitty, J., thus describes it: “ Debenture stock 
is borrowed money capitalized for purposes of 
convenience.” « 

The common collocation of words “ debentures and 
debenture stock,” is therefore technically inaccurate, 
although it could hardly be misleading to any one. 
It is also ncAiceable that in section 285, the inter¬ 
pretation section of the CoManies (Consolidation) 
Act, 1908, (see p. 118), it is laicfdown that in the Act, 
unless the context otherwise requires, “ debenture ” 
includes debenture stock. Debentures and debenture 
stock, then, are not strictly comparable. A debenture 
might ^3e compared, or contrasted, with a debenture 
stock c^iiicate,* and a debenture holder might be 
compared, or contrasted, *with a debenture stock 
holder. But any attempted classification, on the 
<4oo4ing of debentures on the oilb hand a|id debenture 
stock on the other, would be illusory. * • 

Recognizing, then, that “ debenture stoc^ is a 

9 
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term &paK, any classification of debentures will ndt 
include it. 

t • 

dasiifioation o! Debentmes. 

There are several points of view from which 
debentures may be classified, and t£e chief of these 
are set out below. 

A. C Debentures may be either registered debentui'es, 
br debentures not registered. 

«I. Registered debentures may be*-^ 

{a) Simple registered debentures. 

(b) Registered debentures, but with interest 
coupons to bearer. 

^ II. Debentures not registered may be— 

(а) Simple bearer debentures. 

(б) Bearer debentures, but capable of regis¬ 
tration. 

B. Debentures may either contain a charge or 

'not. > 

I. Debentures containing a charge, or secured 
debentures. The nature of the charge may vary. 

There may be— 

(а) A fixed charge. 

(б) A floating cliarge. 

{c) Both a fixed and a floating charge. 

II. Debentures not containing a charge, or 
unsecured debentures. These are often called 
naked debentures and are not secured by any 
charge. 

C. The security, or charge, may be created by 
different documents. It may be— 

I. A cliarge in the debentures themselves, o « 
A charge in a trust deed securing the 
deb6»;tures. ** 
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III. A charge both in the debentures ijiejpselves 
and a trust deed securing them. 

D. The time for pa3mient of the principal mone^ 
may be provided for in various ways. Th^, it may 
be repayable— 

I. At a specified date. 

II. On specified notice. 

• III. PeriodicaSy by drawings 

IV. Not at all, in which case the ISebentureJ 
are called perpetual or irredeemable debentures. 

Registered Debentures. 

The commonest type of debenture is a simple 
registered debenture, containing in the instrument 
it^lf a floating charge on the undertaking of the 
company, and providing for the repayment of the 
principal money on a fixed date. 

A registered debenture is a debenture providing 
th|Lt the principal money due thereunder is to be paid. 
to the registered holder of the debenture. The 
conditions of such a debenture provide that the 
company will keep a register, in which the names, 
addresses, et«i, of the holders will be entered, with 
particulars of the debentures held by them respectively. 
A registered debenture gener^ly provides also for 
the payment to the registered holder of the interest 
periodically due ; but in some cases interest coupons, 
payable to bearer, are attached to the debenture, 
and theactual holder of these can at the proper 
times cSlf^ert them into cash. 

Beam Debentum. 

• ^*debenture, which is not a« registered debenture, 
provide for the payment of both principal ^d 
interest to th^ bearer, that is to say, theactual 
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holder, of the debenture.' To such a debenture 
interest coupons are attached, also payable to bearer. 
Thesft debentures are commonly called bearer deben- 
tfires. Sometimes they contain a condition entitling 
the holder^, on request to the company, to be registered 
as the holder, in which case the debeifture is produced 
to the company'and a note of the registration indorsed 
on it. The holder is also generally^ntitled. on request, 
to h4ve tte registration cancelled, in which case the 
debenture again becomes a bearer debenture.' 

6 -I 

Their NegotaabUity. 

The outstanding feature of a debenture to bearer 
is that it is. like a bill of exchange, a negotiable instru¬ 
ment. Whether it is secured by a charge in the 
debenture itself, or by a trust deed, or by both, or 
whether it is unsecured, nevertheless, provided that 
it contains nothing inconsistent with the quality of 
negotiability, it is negotiable, and transferable by 
‘'mere delivery. An instrument may be described 
as negotiable when the legal right to the property 
secured by it is transferable from one to another 
by its delivery. The negotiabUity of \)earer deben¬ 
tures has been established by judicial decisions. 

The negotiability oi^ various instruments has its 
origin in mercantile custom, which the Courts from 
time to time adopted as being in accordance with the 
usages of trade. “ The law merchant.., with refer¬ 
ence to bills of exchange and other negotiable securities, 
though forming part of the general^body efe'the lex 
mercatoria, is of comparatively recent origin. It is 
neither more nor less than the usages of merchants 
and traders in the (Jifterent departments of tfade,^ 
ratified hy ^e decisions of Courts of Law,^ winch 
up4ia'l^ch usages being proved before them have 
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adopted them as settled with a view to the interests 
of trade and the public convenience.By this 
process* what before was usage only, unsanctioned 
by legal decision, has become engraft&d upAi or 
incorporated into the common law and mty thus be 
said to form pait of it.” (Per Cockbum, C. J., Good¬ 
win V. Robarts, L.R., 10 Ex. 337, *at p. 346.) In 
Be^hu%naland Exploration Company v. London Trading 
Bank (1898, 2 Q.B. 698), Kennedy, J., haying hearjJ 
evidenc;p that debentures to bearer had for many 
years been treated in mercantile practice as negotiable 
instruments, transferable by delivery from hand to 
hand, held that the custom had been effectively 
proved, and that certain debentures to bearer issued 
by the Beira Junction Railway Company, an Engl^h 
company, were negotiable. And in 1902 Lord 
Mersey (then Bigham, J.), in Edelstein v. SchtUer & 
Co. (1902, 2 K.B. 144), held that certain debentures 
to bearer, capable of registration, were negotiable 
iifstruments.# He entirely agreed with the conclusions 
of Kennedy, J., in the Bechuanaland Case, and with 
the reasons which led up to them. He went onto 
express the considered opinion that it was no longer 
necessary for evidence to be given in support of the 
fact that such debentures are ]^egotiable, and that the 
Courts ought to take judicial notice of it. The 
negotiability of bearer debentures is thus firmly 
established as part of the law of the land. It is 
important to remember that, being a negotiable 
instruiauyt, a bearer debenture will pass on delivery 
free from all equities bet\^een the company and the 
original or any intermediate holder, and the delivery 
by the holder to the company of the debenture or of 
'th( interest coupons will be a*good di^arge to the 
cqpip^y for the principal or interest as tile case may be. 
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Unsecfiired Debentures. 

As iR^gards secured debentures, the natur^ of the 
charge whereby the security is conferred, and the 
documents whereby the charge is created, are dealt 
with l£tt;er'(see p. 40 et seqq.). Unsecured debentures, 
that is to say debentures which cofltain no charge, 
are at present asx unusual class of document. As has 
been already stated, they are coften called naked 
debehturecv An unsecured debenture is simply a 
promise under the seal of the company to pay to the 
holder a certain sum with interest. The holder is 
merely an unsecured creditor of the company, and he 
cannot prevent the company, unless it is so provided 
by the conditions of the debenture, from issuing 
mortgage debentures which will rank before him. In 
one way only is his position better than that of an 
ordinary trade creditor. The debenture being under 
the seal of the company, the debt to him is a specialty 
debt, and not a simple contract debt, and consequently 
^his right of action is not barred until ^he lapse of 
twenty, instead of six, years. He may bring an action 
against the company for his principal, when due, 
or for his ihterest, or both, and, having obtained a 
judgment, he can, if necessary, issue execution upon 
it. Or he may present? a petition for winding up the 
company, either before or after he has obtained judg¬ 
ment. If a winding-up be in progress, he may prove 
for the debt as an or^ary unsecured creditor. But 
he has none of the remedies of the mortgagee, which 
are of such value to the holder of secured defeatures 
(see Chapter VllI). « 

I 

Perpetual Debentures. » 

^ irredeemable, debentures, are deben- 
turee' ^hich lb either stated to be irredeemab^, 
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or which contain a provision that the principal 

shall be |^epayable only on the happening of some 
event, however unlikely. Viewed in this light it will 
be seen that the transaction is not a loan transaction * 
at all; it is a sale, for a given sum, of the right to a 
perpetual annuity* (Southern Brazilian Rio Grande 
Company, 1905, 2 Ch. 78). There appeirs to be some 
doubi as*to whether at debenture, which, whilst fixjpg 
no time for repa 3 niient, provides that it is redfeemaole ’ 
*at the option of tlie company, is really a perpetual 
debenture or not (see Jarrah Timber Company v. 
Samuel, 1903,2 Ch. 1; City of London Brewery Company 
V. Inland Revenue Commissioners, 1899, 1 Q.B. 121). 

The legality of perpetual debentures was formerly* 
frequently called in question, as infringing the rule 
against perpetuities, or as olfending against the 
equitable doctrine that there must be no clog on the 
equity of redemption. The legislature, however, 
intervened to legalize them, and now, by section 103 
of tfie Compames (Consolidation) Act, 1908, it is 
provided that “ A condition contained in any debenture 
or in any deed for securing debentures, whether issued 
or executed befpre or after the passing of this Act, 
shall not be invalid by reason only that thereby the 
debentures are made irredeemable or redeemable 
only on the happening of a ccntingency, however 
remote, or on the expiration of a period, however long, 
any rule of equity to the contrary notwithstanding.” 

Ime of SohintiiieB^al a Disoonni 

Provided that the memorandum or articles of 
association of a company contain nothing to prevent 
it, ^ebefttures of any kind may be issued at a discount 
(CampleWs Case, 1876, 4 Ch. D. 470). Shares may^ 
dot b6ft>tssued at a discount, although by section $^of 
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the Coippanies (Consolidation) Act, 1908, commissions 
may’be paid on their issue, subject to certain restric¬ 
tions. Tbat section, however, has no application to 
debentures, and there is nothing whatever, subject to 
the coiistitution of the company not prohibiting it, 
to prevent a company obtaining' loans on the best 
terms, as to* commissions or discounts, that it can 
secure. ^ « e 

^omirission paid on the issue of debentures must 
be paid in cash, or in the form ef b^nus debentures.* 
b'ully or partly paid up shares cannot be issded as 
commission for taking up debentures. Further, where 
debentures issued at a discount are exchangeable f6r 
fully paid shares, this involves the issue of shares at 
a discount and will be restrained {Moseley v. Koffyfontein 
Mines, 1904, 2 Ch. 108). 

There are certain statutory provisions as to com¬ 
missions or discounts paid or allowed on debentures, 
necessitating their adequate disclosure. Such 
commissions, etc., must be disclosed-*- 

(а) In the company’s annual summary (Sec. 26; 
see p. 90). 

(б) Ilf any prospectus of the company (Sec. 81 (1) (h ); 
see p. 95). 

(c) In a statement in lieu of prospectus (Sec. 82 
and Second Schedule ; see p. 97.) 

(d) In every balance sheet until the whole amount 
has been written o£E (Sec. 90; see p. 101). 

{e) In the particulars of mortgages and charges 
required to be registered wit^ the «Registrar of 
Companies (Sec. 93 (4)^; see p. 1C0). 


0 

t 



CHAPTER III 

BOJIROWING POWERS 

A COMPANY which desires to borrow nSoney on the 
security of debentures inust first be satisfied that the 
proposed transaction is not beyond its powers, lit 
is an essential feature of an incorporated company 
that if can do nothing but what it is authorized to 
do. Its powers are limited and defined by its 
niemorandum of association, just as in the case of a 
statutory company its powers are limited and defined, 
by its special Act. “ I only repeat,” said Lord 
Selbome in Ashbury Carriage Company v. Riche (1875, 
7 H.L. at pp. 393, 394), ” what Lord Cranworth 
stated to be settled law, when I say that a statutory 
corporation, created by Act of Parliament for a 
particular purpose, is limited, as to all its powers, 
by the purposes of its incorporation as defined in that 
Act. The present and aU other companies incor¬ 
porated by vir^ie of the Companies Act of 1862 
appear to me to be statutory corporations within this 
principle. The memorandum of fissociation is under 
that Act their fundamental, and (except in certain 
specified cases) their unalterable law; and they are 
incorporated only for the objects and purposes 
expressed in that memorandum. The object and 
policy of '4kose p^visions of the statute, which 
prescribe the conditions to be eicpressed in the memor¬ 
andum, and make these conditions (except in certain 
poipts^ *un^terable, would be liable to be defeated, 
if a contract under the common seal, wh^Ih on the 
face oi it transgresses the fundamental law, were Jiot 
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held^to be void, ^Jx&uUra vires of the company, as <^11 
as beyond the powers delegated to its directors or 
administrators.... I am unable to see any distinction 
for thjs purpose between statutory corporations 
under Railway Acts, and statutory corporations under 
the Joint Stock Companies Act of 1862." 

Express Power to Borrow. r < 

o 

The first question, then, for a company desirous 
qf borrowing on debentures is tb ascertain whether' 
it has power to borrow. A modem company almost 
invariably has in its memorandum express power to 
borrow and to give security, in which case no difficulty 
,-arises. A form, something to the following effect, 
will in general be found in the objects clause (clauSe 3) 
of the memorandum: " To borrow, or raise, or secure 
the payment of money in such manner as the company 
shall think fit, and in particular by the issue of 
debentures or debenture stock perpetual or otherwise 
charged upon all or any of the company’s property 
(both present and future) including its uncalled 
capital, and to purchase, redeem or pay off any such 
securities.” « 

Implied Power to Borrow. 

But sometimes, in the case of older companies, 
there is no express power to borrow, or only an 
imperfect one. In such a case the principle to be 
applied is this; if the power to borrow can be implied 
as incidental to the company's* exprelSed objects, 
the company may boiiow and may give security, in 
spite of the absence of an express power. In the 
case of a trading, or commercial company, it is ^tt?ed 
j^w tiut i^has implied power to borrow moqey for the 
puf^>pses of its btt^ess, if sudi borrowing is not' 
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expfessly prohibited (General Auction Estate (hw^any 
V. Smith, 1891, 3 Ch. 432; In re Badger, 1905, 1 Ch. 
568), since borrowing is reasonably incidental to the 
objects for which it was established. On th^ o^her 
hand, a company w'hich is not a commercial or trading 
company has no implied power to borrow (In re 
Badger), It is also settled law that, if a company has 
powei* to •borrow, whether express or implied, it h^s 
power to give security, by way of mortgage of*charge, 
*for the Idhn (General Auction Estate Company v. 
Smith). 

,In the case of a company which is not a trading 
company not having an express power to borrow, or 
having an express power to borrow which is not« 
sufficiently wide, the remedy is to be found in section 
9 of the Companies (Consolidation) Act, 1908 (see 
p. 88), whereby the company can, by petition to the 
Court, obtain its sanction to certain classes of altera- 
tions^in the objects clause of the company's memor¬ 
andum of association. One class of alteration within 
the section is an alteration which will enable the 
company ** to carry on its business more economically 
or more efficiently," and the inclusion of a power to 
borrow has frequently been sanctioned under this 
provision. * 

The Power to Borrow : How Exercised. 

Assuming the existence of the power to borrow, 
whether express or implied, the method of its exercise, 
as prescribel! by« tiie articles, must be carefully 
followed. It is sometimes thetcase that the articles 
are entirely silent on the point, and contain no direct 
referei^e either to the borrowing powers of the 
company pr to their exercise. There is,« however,, 
almosf always an article specifying the powers of fhe 
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directoi^. Clause 71 of Table A, for example, & as 
follows: ** The business of the company shall be 
dhnaged-by the directors, who may pay all expenses 
incurred in getting up and registering the company, 
and may exercise all such powers, of the company as 
are not, by ^he Companies (Consolidation) Act, 1908, 
or any statutory modification thereof for the time 
being in force, or by these articles, required‘^to be 
exercisefi by the company in general meeting, subject 
nevertheless to any regulation of the^ articles, to the 
provisions of the said Act, and to such regulations 
being not inconsistent with the aforesaid regulations 
or provisions, as may be prescribed by the company 
<“in general meeting; but no regulation made by the 
company in general meeting shall invalidate any 
prior act of the directors which would have been valid 
if that regulation had not been made.” Where such 
an article exists, then, in the absence of any provision 
in the articles as to the borrowing powers otf the 
company, the power to borrow is one of the powers 
of the company which is exercisable by the directors 
at their sole chscretion and without limitations, and, 
provided that in borrowing they act bona fide in the 
interests of the company, their acts cannot be called 
in question. 

More frequently, however, the articles of a company 
contain an express provision that the directors may 
exercise the borrowing powers of the company. 
Sometimes the power is given without any control 
from a general meeting of the cofnpany, whilst some¬ 
times it is subject to tne sanction of the company in 
general meeting. In the latter case it can pnly be 
exercised^after the^assing by a general meeting of an 
cordinary ^resolution authorizing it. Occasionally;, 
htiwever, the sanction of a special or^extraortlinary 
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res(^tttion of the company is required. There » one 
practical difference in the effect, according as the 
sanction of an ordinary resolution on the 6ne hand, • 
or that of a special or an extraordinary resolution 
on the other hanc^ is required. An outsider dealing 
with the company, in accordance with«the principle 
of the well known case of Royal British Bank v. Tut- 
qmn£ (1^5,6 E. & B. S27), is entitled to assjme that 
^all the internal regulations of the company have been 
complied mih. •Thus, if he is lending money to the 
company, although he is in law taken to be acquainted 
with the contents of the memorandum and articles 
(which, being on the file at Somerset House, are public 
documents), and therefore to know, for example,* 
that an ordinary resolution of the company is required 
before the directors can properly borrow, he is entitled 
to assume that the ordinary resolution has been duly 
passed. But, in the case of a special or extraordinary 
resolution being# required, since by section 70 of the 
Companies (Consolidation) Act, 1908, copies of all 
such resolutions are required to be filed with the 
Registrar of Companies, it appears that the lender is 
not entitled to alsume that such a resolution has been 
passed, since he may ascertain ^le fact for himself 
by inspection of the file (Irvine v. Union Bank of 
Australia, 1877, 2 A.C. at p. 379). 

limitatkms on Amount Borrowed. 

A limit to^the amount which may be borrowed is 
frequently providedT for in articles of association. 
The limit is often absolute, ank a sum, e,g„ £20,000, 
is namq4 as the amount which may be outstanding 
ondoans at any one time. Sometimes th# limit is 
§xed with«reference to the capital of the tompai^ ,• 
^us, for example, the amount outstanding may not 
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exceed the nominal amount of the company’s capital, 
or the amount of the issued capital, or one half of the 
, aihount of the issued capital, or as the case may be. 
Or there may be a conditional limit, the articles 
providing that the amount outstanding may not 
exceed a certain sum, without the sanction of a 
resolution (or of an extraordinary, or a special resolu¬ 
tion) of the company. It has^oeen held bythe'Oourt 
of AppMl that, where by the articles the amount 
borrowed may not exceed the amount uf thcf preference 
share capital, and no preference shares have in fact 
been issued, the restriction on borrowing does not 
apply until preference share capital is issued (In re 
oJohnson Foreign Patents, 1904, 2 Ch. 234). In 
ascertaining whether in any particular case the fimit 
prescribed has been exceeded, it must be remembered 
that an overdraft from a bank is a loan, and represents 
an exercise of a company’s borrowing powers to the 
extent of the overdraft (Cunliffe Br^ifokes & Q?. v. 
Blackburn Benefit Society, 1885, 9 A.C. 857). Inasmuch 
as the amount of an overdraft is generally liable to 
constant fluctuations, it is necessary for a company 
which, having nearly reached the limibof its borrowing 
powers,^ desires to borrow further, to estimate as 
nearly as possible tne probable maximum amount of 
the overdraft, and to take care not to exceed it, 
at the same time limiting the amount of its new 
borrowing to such an amount as, together with the 
estimated maximum overdraft and all other outstand¬ 
ing loans, wiU not exceed the limit of fts borrowing 
powers. y 

It must not be forgotten that any provisions in 
the articles of a Company as to borrowing, are,«>in 
common ertth all other provisions in articles of 
association, alterable by special resolution df the 
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company, in pursuance of section 13 of the CAnpanies 
(Consolidaftion) Act, 1908. 

The regulations of the Stock Exchange (see*Appen£x 
B, p? 128), require that companies appl 3 nng for aft official 
quotation shall have in their articles a provision limiting 
the borrowing powers of the board. « Accordingly, 
in thg ca^ of companies having an official quotation, 
some limitation on these powers will always be found, 

• although ^he form .of the limitation is sut)ject to 
considerable vanation. « 

Bhanthorized Borrowing. 

From the above it will have been gathered that 
bon;pwing may be unauthorized in two distinct ways.* 
The company may have no power, either express or 
implied. In that case any borrowing on behalf of 
the company is tdtra vires the company. Or, whilst 
the company has power to borrow, the directors^ 
rights of exercise of the power may be limited. In 
that case, any borrowing beyond the prescribed 
limitations is ultra vires the directors, although intra 
vires the company. The effect of the ultra vires act 
is not the same ffi both cases. 

If the borrowing is ultra vire^ the company, the 
company has purported to perform an act which it 
has no power to perform, and the effect is that there 
is in law no debt and no security. The whole trans¬ 
action is void and incapable of ratification by the 
company. Ijf would seem, however, that the lender 
of money which aicohipany is not authorized to borrow 
has an equitable remedy, elaborately discussed by 
the House of Lords in the famous Birkbeck Bank case 
{SikcHir v. Brougham^ 1914, A.C. 398), whi^ entitles 
him tq foUow the money and recover it, if h€ can tr|ca 
it, in the hajids of the company, either in cash or 

S-(1770} 
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in the fonn of resultant property. The practical 
difj^culty, of course, is that it is not very ofteh possible 
*to earmark money thus. Where, however, a company 
has powbr to borrow, but exceeds its authorized li^it, 
the lender, although his security .-is valueless, may 
be an unsecured creditor of the company for so much 
of the money borrowed as has been applied ip paying 
r th^ lawfi^l debts of the company (Cork and Youghal 
Railway, i869, 4 Ch. App. 7^). ^ ^ 

’If the directors borrow beyond the scope of 'their 
powers, although within the powers of the company, 
then their unlawful act, being inlra vires the company; 
may be ratified by the company. The position of the 
fender in the case of borrowing uUra vires the directors 
is this. If the contents of the memorandum and 


articles of association of the company show the 
limitations on the power of the directors and those 
limitations are exceeded, then, the lender, having lent 
with constructive notice of the facts, th^ memorandum 
and articles being public documents (Mahony v. East 
Holy ford Mining Company, 1875, L.R. 7 H.L. 869), 
cannot recover against the company; and, further, he 
cannot recover against the directoi^, seeing that, 
having'notice of thf facts, he was not misled. But 
if the borrowing was apparently in order, so far as 
the memorandum and articles showed, he would then 
be entitled to the benefit of the important rule in Royal 
British Bank v. Turquand (1855, 6 £. & B. 328; see 
p. 21), whereby he is at liberty to assum^that all the 
internal affairs of the company Have b^n regularly 
conducted, and he will be able to recover and to 


treat his security as valid. 

of .dtenie Anthoiiziiig ^ 

'fhe construction of clause in the pemorandum 
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of a company which authorizes borrowing is fretfiently 
of importance. On page 18 we have set out.a common 
modem form of such a clause, which was drafted to* 
me^ various difficulties which had previously arisen. 
The clause begins*, **To borrow, or raise." If the 
word *' raise " be omitted, a company cannot issue 
perp^tu^ or irredeen^ble debentures, which, as we 
have already seen, are in reality perpetuaWannuities * 
(see p. 15)t, borrow involves the idea of repayment 
at some time or other, and this idea is wanting in 
the case of irredeemable debentures (see Southern 
Brazilian Rio Grande Company, 1905, 2 Ch. 78). 
Again the precise wording of the clause may be oj 
importance where it is proposed that the charge to 
to be given by the company shall include a charge 
upon its uncalled capital. If the power to charge 
uncalled capital be not expressly given (as it is in the 
clause on p. 18), there may be a question as to whether 
it i§ legally pd^ible to charge it. There have been 
many decisions on the wording of borrowing clauses, 
which it is beyond the scope of this book to deal with, 
But it may be mentioned, as indicating the difficulty 
of the matter, &at it has been held on the one hand 
that a power to charge " the property " of the company 
will not authorize a charge on uncalled capital, whilst 
a power to charge " the assets ** of the company will 
authorize it. 

In this connection it may be noticed that a power 
to borrow dees not authorize a joint borrowing by the 
company and others. But the effect of such a trans¬ 
action is that the company is liable to the lender for 
such portion of the joint loan ^ it has actually 
re&md, and any charge that it has given is ^id to the 
•extei\^ of the money which it has receivecl from the 
lender (In rt Johnston Foreign Patents, 1904,2 Ch. 234). 
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Power'^to Borrow: wbon fini Esorcisable. 

The provisions of section 87 of the Ciompanies 
*(Consoli(Jation) Act, 1908 must be observed in con- 
n€K:ti6n with borrowing. That section provides tliat 
a company shall not commence ** any business or 
exercise any bbrrowing powers until it has complied 
wit|i certain formalities, after rhich it receives kom 
^Hhe Registrar of Companies a certificate thatt»it is 
entitled to commence businesd. The company, 
whether or not it issues a prospectus on its formation, 
accordingly cannot exercise any borrowing powers 
until it has complied with the section. But, by sub¬ 
jection (6), the section does not apply to private 
companies, and these may therefore commence 
business and exercise their borrowing powers 
immediately after incorporation. 

An important concession is, however, made by 
sub-section (4), which provides as follows: ** Nothing 
in this section shall prevent the simultaneous difer 
for subscription or allotment of any shares and 
debentures or the receipt of any money payable on 
application for debentures.** The epect of this is 
that a Qompany, if it issues a prospectus on its forma¬ 
tion inviting subscriptions for its shares, may also at 
the same time offer its debentures, and it may allot 
debentures as well as shares, and may receive money 
payable on application for debentures, without con¬ 
travening the section. And to have enabled it to offer 
the debentures, some resolution of t,he board must have 
previously been passe^. authorizing* the borrowing. 
But an offer of debentures alone, before the company 
has obtained the certificate entitling it to commence 
business, ^ould be prohibited by the section. If 
sWes and debentures have been simultaneously* 
olfisfed and allotted, and subsequently <&he company 
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for some reason is unable to obtain the cerfificate, 
the money received must of course be returned to«the 
lenders. The exercise of the company’s borrowing 
powers in contravention of the section, renders evftry 
person responsible liable to a fine not exceeding £50 
for every day during which the* contravention 
contmues (sub-sec. (5)). The section will be fo^md 
set out in full on page 99. * 

By section of the Act (see p. 101), unless the 
conditions of issue otherwise provide, the debentures 
or the certificates of debenture stock, as the case may 
be, must be complete and ready for delivery to the 
persons entitled within two months after any allotment 
of •debentures or debenture stock; and similarly 
after transfer, the debentures, or certificates of 
debenture stock, must be complete and ready for 
delivery within two months. Default renders the 
directors and officers of the company liable to , 
penMties. 
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THE FORM OF A DEBENTURE 

<1 

, c 

There isr»nothing in law which renders it necessary 
for a debenture to be framed in any stm'eotyped form. 
But it will be found that at the present day there is 
a certain general uniformity of type about the instru¬ 
ment, and that variations from this type are relatively 
«mall. It is proposed in this chapter to set out in 
full a fair specimen of a modem registered debentsire, 
and to explain the reasons for, and the meaning of, 
the various clauses. The conditions are in the vast 


majority of cases indorsed on the document. 

As regards the heading given on page 29, the greater 
part of it is unnecessary unless a ^tock Exchange 
quotation is desired. The Stock Exchange regulations 
(see Appendix B, p. 130), require that a debenture 
should state on its face the authority under which 
the company is constituted, the nominal capital of 
the company, the dates when the interest on the 
debentures is payable, and the authority under which 
the. issue is made (f.e., the articles of association and 
resolutions); whilst on the back of the debenture 
must be stated the conditions of issue, redemption 
and transfer. In the form below, if no^ quotation is 
desired, the heading nped merely comprise the name 
of the company and some such words as ** Issue of 


500 debentures oi» £100 each, bearing intd:^t„at 
^ ^ cen^r per annum.*’ 
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[form of registered debenture.] 

THE A.B. COMPANY, LIMITED. " . 

« • 

(Incorporated under the Companies Acts^ 1908 to 1917.) 

Capital £200,000, divided into 100,090 5J per cent, 
cumulative preference^ shares of £1 each, and 100,000 
ordinary shares of £1 each. • i 

Issue of a series, of 500 debentures of ]Jl00 each, 
carrying interest at 6 per cent, per annum payable 
half-yearly on the 1st day of January and the 1st 
day of J tily, authorized by clause 52 of the Company's 
articles of association and by a resolution of the 
directors dated the 23rd day of October, 1919. * 

No. 136 DEBENTURE. £100 

1. The A. B. Co., Limited (hereinJafter called " the 
Company ") will on the 1st day of January, 1925, or 
on such earlier day as the principal moneys hereby 
secured become payable in accordance with the 
conditions indorsed hereon, pay to J. S., of 53 London 
Road, Reading, in the County of Berks, Merchant, 
or other the registered holder hertof for the time being, 
the sum of £100. 

2. The Company will pay to such registered holder 

interest on the said sum of £100 until repayment 
thereof at the rate of £6 per cent, per annum by equal 
half-yearly ^payments on the 1st day of January 
and the 1st day tt ^uly in every 3 ^ar, the first of such 
payments, or an apportioned part thereof, to be made 
on the* 1st day of July, 1920. , 

Yhe Company hereby charges with such payments 
•its u^deAaking and all its property both present an^ 
future, including its uncalled capital. 
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4. lliis debenture is issued subject to and with the 
beliefit of.the conditions indorsed hereon, %hich are 
"to be deemed part of it. 

‘Given under the common seal of the Company this 
17th day of J^uary, 1920. 

The common seal of the Company was affixed 
hereto in^the presence of— 

g p* ^Directors, 

X Y, Secretary. 



a 

The Conditions within referred to. ^ 

1. This debenture is one of a series of debentures of the 
company for securing principal sums not exceeding in the 
whole at any one time the sum of ;£50,000. The debentures 
of the said series, whether original or not, are all to rank 
pari passu in point of charge, without any preference or 
priority over one another, and such charge cs to be a floating 
charge [but so that die company is not to be at liberty to 
create any mortgage or charge iii priority to or pari passu 
with the said denatures]. 

2. The company will keep at its registered office a register 
of the debentures and will enter therein thf names, addresses 
and de^ptions of the registered holders and the particulars 
of the denatures hel^.by them respectively. The register 
will be open during orc^ary business hours to the inspection 
of the registered holder hereof and of his legal personal 
representatives and of any person authorized in writing by 
him or them. 

3. The company shall not be bound to enter any notice 
of any trust, express, implied, or constructive in the register, 
and ^11 not be bound to recognize anyone as having any 
title to this debenture except l£e reg»1^ed holder hereof; 
but so that the legal personal representatives of a deceased 
sole registered holder, and any person becoming entitled to 
this debenture by reaspn of the bankruptcy of any re^tered 
holder, sha^l, upon producing such evidence as the cffiec&rs 
UW from tijine to time require, have the same rights and be 
aumect to the same provisions as are herein confined on and' 

‘ dedared concerning a registered holder of thie debenture. 
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4. Every transfer of this debenture shall be tn writing 

under the 4iand of the transferor, and any such tranllfer left 
at the registered office of the company together with a fee of 
2s. 6d., and this debenture, and such other evidence as the^ 
dirdbtors may reasonably require to show the right qf the 
transferor to transfer, shall be registered. On registration*of 
any such transfer a hote of the registration shall be indorsed 
on the deb^ture. • 

5. When this debenture is registered in the names of joint 
hold&rs, tne survivor or ^survivors of them shall be deemed 
to be the registered holder thereof, and any sqjie survivor« 
shall be deemed to be*the sole registered holder. Any notice 
by the company, and any cheque or warrant for interest, 
sent to the registered holder hereof under the provisions 
hereinafter contained may be sent to any one of such joint 
Holders at hte registered address or to such other person and/or 
address as he may direct. 

6. All principal moneys and interest hereby secured shq|l 
suBject to the provisions of the next condition be paid to the 
registered holder of this debenture without regs^ to any 
equities between the company and any prior holder of this 
debenture. 

7. Any person becoming entitled to this debenture by 
reason of the death or bankruptcy of the registered holder 
shall, upon sucti evidence being produced as the directors 
may reasonably require, have the right to be registered as 
the holder hereof, but such registration shall not prejudice 
any right which the Company, but for the same, would have 
had against the deceased or bankrupt registered holder. 

8. The principal moneys and interest hereby secured will, 
when the same become payable, be paid as follows, that is to 
say, the principal moneys at the registered office of the com¬ 
pany, and the interest by cheque or warrant sent through 
the post in a prepaid letter addressed to the registered holder 
of tUs debenture at his registered address, or to such other 
person and/or address as he may direct. 

9. The company may at any time give six calendar months’ 

notice in writing to the registered holder hereof of its intention 
to pay off this debenture, and thereupon at ^e expiration 
of such period the principal moneys hereby secured shall 
become payable. I 

10. The principal moneys here^ secured shall immediately 

become payable on the happening jof any of the following 
events, namely— ^ 

t(a) If the company makes default for a period of^tbree 

calendar months in payment of any interest hereby secured ; 
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(d) II an order ia made on an effective resolution passed 
for the winding’Up of the company; c 

(c) If any execution or sequestration or o^er process 
of any Court or authority is sued out against, or any ^stress 
levied fipon, any of the property of the company ; 

(d) If a receiver is appointed of any of the property of 
the company; 

(e) If the company ceases to carry on business. 

11. At any time after the principal moneys herel^y secured 
become payable, the registered holder of this debenture 

' may, with ^he consent in writing of the holders of the majority 
of &e outstanding debentures of this senes, bv writing appoint 
any person or persons to be a receiver or receivers of the 
property hereby charged, or may with the like consent remove 
any such receiver and appoint another in his place, and may 
fix the remuneration of any such receiver, provided always 
that any such receiver shall be the agent of the company 
?nd the company shall alone be responsible for his acts and 
defauli^. And any receiver so appointed shall have power— 

(а) To take possession of all or any part of the property 
and assets hereby charged ; 

(б) To carry on the business of the company in such 
manner as he may think fit; 

(c) To sell or concur in selling any of the property 
hereby charged; ' ^ 

{d) To enter into any compromise or arrangement that 
he may deem expedient. 

And all moneys received by such receiver or receivers shall, 
after providing for the matters specified in g) (ii) and (iii) of 
section 24. subsection (8), of the Conveyancing and Law of 
Ftoperty Act, 1881, be ^plied in or towards the satisfaction 
of the outstanding debentures of this series pari passu. The 
foregoing provisions in this condition shall take effect by way 
of variation and extension of Sections 19 to 24 inclusive of 
the said Act, which provisions so varied and extended shall be 
deemed to be incorporated herein. 

12. All notices may be given by the company to the regis¬ 
tered holder hereof either personally or by postdn a prepaid 
letter addressed to such holder at his fi^lietered address, or 
to such other person and/or address as he may direct. 

13. Any notice if served oy post shall be deemed to have 

been served within twenty-four hours from tiie time whop tlus 
letter containing the safiie was pot into the post office, an^ 
in proving sii^ service it shall be sufficient to psove that 
sudnUetter was properly addressed and put into the <post 
oGcSk « 
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Clause 1.—This, the debenture being tftid^r the 
seal of thft company, is the covenant of the company 
to pay the principal sum to the registered’holder,•at, 
the^time when it becomes due. Although the word 
“covenant” does,not appear in the form, none the 
less the agreement or undertaking o^ the company 
und^ s^l constitutes^ law a covenant, and may be 
sued upon as such. « ^ 

A deed import^ consideration. It is* therefore 
unnecessary to express in a debenture under seal 
the consideration for which it is granted. Sometimes, 
“however, the words, “ For value received,” or some 
similar expression, are inserted. It frequently happens 
that a debenture is issued as security for an advande 
which has previously been made to a company. In 
legal phraseology the consideration for the issue of 
the debenture is then a past consideration, which in 
the case of contracts not under seal is insuihcient to 
support a premise. It has been laid down in the 
Courts that the mere existence of an antecedent 
debt is not valuable consideration for a security given 
by a debtor (Wigan v. English and ScoUish Law Life 
Assurance CofXpany, 1909,1 Ch. 291; Glegg v. Bromley, 
1912, 3 K.B. 474). This principle does not, however, 
appear to touch the validity oi debentures under seal 
issued as security for a past debt, the decisions cited 
being in respect of cases where valuable consideration 
was necessary to the validity of an assignment under 
seal, either by statute or by the terms of a contract. 
Moreover, considbration will readily be implied in 
the case of security being in fact given and the creditor 
the|[oafter in fact refraining from pressing his debtor. 

As regards the date fixed fbr paymept, this will 
ob\;iouSly vary according to the terms oi the bafg^. 
Where no^ed date is contemplated, #.g., where the 
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amou|^t Secured is repa 3 rable on specified notice, or by 

perio<£c drawings, the danse will in genetal run as 
follows: The A. B. Co., Ltd., etc., will as and when 
the principal moneys hereby secured become pa>^ble 
ill accor(^ce with the conditiox\s indorsed hereon 
pay to, etc.” ^ Reference to the conditions will then 
show when the principal is repayable. ^ ^ 

fLAUSE 2.—^Tlie promise of the company to pay 
interest dh the dates specified is also a ^covenant, 
and may be sued upon as such. ' 

Clause 3.—^By this clause the security is created, 
and an equitable mortgage of the company’s property 
constituted. See also Condition 1, whereby the 
rharge is expressly declared to be a floating change. 
The matter of the charge, the most important feature 
of a debenture, is dedt with in the next chapter 
(see p. 40). 

Clause 4.—^The effect of this dause is simply to 
incorporate into the debenture the indoujed conditkns. 

The date at the foot should be the date on which the 
instrument is actually executed by the due affixing of 
the seal. 

As regards the attestation clause, tli^ seal must be 
affixed with such formalities as are prescribed by the 
artides of association of the company. These vary, 
but it is usual to provide that the seal shall only be 
affixed by the authority of the board, and in the 
presence of at least two directors, who must sign 
every instrument to which the seal is ajfffxed, and 
that the secretary or some other ^person appointed 
by the directors shall countersign every such instru¬ 
ment. As has been seen above (see p. 21), an outsider 
dealing with a compahy is bound to acquaint hin^ft 
wit^the coRiipany’s regtdations, so far as they are 
chained in public documents; but he^js entitled 
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to assume that all matters of internal maliagement 
have beeR duly carried out. Thus, a person taking a 
debenture, attested as above, would have to find out; 
for*himself by inspection of the company*^ acticles 
that two director!^ and the secretary must attest tlie 
afiixing of the seal, but he would be entitled to assume 
that th^ seal had beeig aifixed under the authority of 
the board. • ^ 

CoNDiTjON 1.—TJie effect of this condftion is to 
limit the issue^to a stated sum, and to ensure that all 
the holders of debentures of the series are to rank 
Equally and be treated alike. The words, “whether 
originaJ or not,” are important, and cover the case 
of;the re-issue of redeemed debentures, or the issiffe 
of substituted debentures in their place, as permitted 
by section 104 of the Companies (Consolidation) Act, 
1908 (see p. 108). Such debentures are to rank equally 
with those of the original issue. The re-issue of 
debentures is ^alt with on page 71. The matter of < 
the floating charge, and the effect of the insertion of 
the words enclosed in square brackets at the end of 
the condition, are dealt with in the next chapter (see 
p. 46). * 

Condition 2.—^There is no obligation on a company 
to keep a register of debenture holders, although by 
section 100 of the Act (see p. 58) it is bound to keep 
a register of mortgages and charges. But, except 
in the case of an issue of debentures to bearer, it is 
in practice^ necessary to do so, unless merely a few 
isolated debentures and not a series are issued. The 
last part of this condition is unnecessary, since, by 
section 102 of the Act (see p. 107), every register of 
holders of debentures of a coiftpany m^t be open 
to t^e inspection of the registered holders ok debent^pi^gs, 
as well as <4 shareholders, for at least two hours daily. 



3S DSBEl^URES 

f 

and may be obtained on payment; the regisW 
may, however, be dosed for such period or periods, 
not exceeding in the whole thirty days in any year, 
as nviy be specified in the articles. These provisions 
Were tet made by section 12 of the Companies Act, 
1907. Before ;that time, in the absence of an express 
provision in the debentures themselves for inspection 
of |he register, it was almost impossible for debenture 
holders td combine, for the purpose, for example, of 
opposing a variation of their rights,^ owing to the 
difficulty of inter-communication. 

Condition 3.—^This is an important dause, and 
relieves the company from the obligation of recognizing 
any but the registered holder of the debenture, or 
his legal personal representatives, as well as from the 
obligation of recognizing any kind of trust subsisting 
in respect of the debenture. The company is, how¬ 
ever, of course, bound by any order of the Court, 
notwithstanding this provision. « « 

Condition 4. —^Freedom of transfer is almost in¬ 
variably provided for in the case of an issue of 
debentures, and where a Stock Exchange quotation 
is desired it is essential (see Appendix B, p. 127). On 
the registration of a transfer, the transferee becomes 
the registered holder, and all the rights of the transferor 
vest in him; see also Condition 6. The clause fre¬ 
quently provides that the company may retain the 
transfer. 

Condition 5.—The first part of this condition 
applies to the case of joint holders tfaerprinciple of the 
right of survivorship, which is a legal incident of joint 
tenancies. As regards the latter part, it is^often 
provided that noticed, etc., shall be sent to the )oiht 
h<^<]^ who^ name stands first on the register.*^ 

• CoiiDiTiON 6.—The effect of this is to protect’’ the 
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transferee of the debenture against any claimi/l^ way 
of set-off fit otherwise, which the company may have 
against the transferor or any other prior‘registered 
holder. Under condition 4, however, the oompany* 
may refuse to register a transfer, if it has any uil- 
satished claim against the transferor, on the ground 
that the transferor’s title to transfer is not clear. 

A tlebSnture is a chose in action. By section 25j[6) 
of the Judicature Act, 1873, assignments •of choses' 
in action are recognized, provided that the conditions 
there laid down are fulfilled. But such assignments 
are, by the statute, expressly made subject to equities. 
The object of Condition 6 is to exclude the statutory 
provision as to equities by a special contract between 
the* company and the debenture holder, whereby the 
assignment or transfer of the debenture is enabled to 
be made without regard to existing equities. 

Condition 7.—^This is analogous to the ordinary 
transmission clause as to shares in the articles of 
association of a company. 

Condition 8.—^It is the law that, in the absence 
of provision to the contrary, a creditor must seek 
out his debtor^nd pay him. This procedure is here 
varied by providing that the principal money is to be 
paid at the ofiice of the comply, whilst interest is 
to be paid by cheque sent by post. The ordinary 
rule would prove highly inconvenient in practice. 

Condition 9.—^This is a common, but not a 
necessary, provision. Where it exists, it should be 
read in conjunc^icm with Clause 1 of the debenture, 
which provides for repaymen| on a fixed date, or on 
such ^arlier date as is provided by the conditions. 
This* condition provides for an* earlier date at the 
company’s option. / 

Sometimes the option lies with the debenture 
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holder^ which case the condition will provide that 
he may, on some specified notice, require th^ company 
to'pay off'the debenture. * 

It, is often the case that early payment of ^th^ 
cdmpany’s option is made to include the payment 
of a premium, in which case the condition be 
worded accordingly. 

^NDiTiON 10.—^In this condition are set dut uome 
’ of the events on the occurrence of which it is commonly 
provided that the security shall become enforceable, 
or, in other words, the floating charge shall attach 
(see p. 42). The list is frequently curtailed, or may be 
extended indefinitely, according to the circumstances 
of the loan. 

(a) is generally inserted in some shape, though 
the period of default varies. It is not unusual for 
some such words as the following to be added: “ and 
the holder by notice in writing to the company calls 
in the principal moneys.” These words are often 
useful, as it may not be desirable for the charge to 
attach automatically on default by the company in 
the payment of interest, without any act of volition 
on the part of the debenture holder, c 

(b) frequently concludes with the words “except 

for the purpose of "reconstruction,” an apparently 
useful reservation. But the words are valueless, 
since it was held in In re CrompUm & Co. (1914, 
1 Ch. 954) that, in spite of such a provision, the fact 
that the undertaking, on the security of which money 
has been borrowed, has come to an ^d by reason of 
a winding-up resolution, entitles debenture holders 
to realize their security. ^ 

Condition 11.—Accondition, empowering a specified 
pl^ojrortion ^pf the debenture holders to appoint a 
ti(^^er, when the principal moneys become payal^, is 
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frequently inserted. Whether or not such a condition 
is present ^he Court can, of course, appoint areceiv§;r, 
but the power of so doin^, without recourse to the* 
Gouft, is often advantageous. The position of ^ 
receiver appointed ,by debenture holders is dealt with 
hereafter in Chapter VIII (see p. 78). • 

Conditions 12 & ,13. —The insertion of these 
conditions is a usual and proper business precaution, 

, intended to preclude the possibility of disputes as to 
the due giving 6f notices by the company. 


4 —( 1770 ) 
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THE CHARGE 

The essential feature of debentures, other than naked 
debentures (see p. 14), is the s'ecurity for the Iban, 
‘constituted/by a charge on property of the company. 
The charge may be a fixed or s^ecifi(^ charge, or a 
floating charge, or there may be a fixed as well as a 
floating charge. 

Fixed and Floating Charges. 

The distinction between a fixed and a floating 
charge may be explained in the words of Lord 
Macnaghten in Illingworth v. Houldsworth (1904, A.C. 
355): “A specific charge, I think, is one that without 
more fastens on ascertained and defini1;p property, or 
property capable of being ascertained and defined; 
a floating charge, on the other hand, is ambulatory 
and shifting in its nature, hovering over and so to speak 
floating with the property which it is intended to affect 
until s6me event occurs or some act is done which 
causes it to settle and fasten on the subject of the 
charge within its reach and grasp.** Another judicial 
explanation of the nature of a floating charge Was 
given by Lord Macnaghten, in Government Stock 
Investment Company v. Manila Railway (1897, A.C. 
81), in the following words : “ A floating^ security is 
an equitable charge on the assets for the time being 
of a going concern. It attaches to the subject charged 
in the var 3 dng condj^ion in which it happens be 
frdm time ‘io time. It is of the essence ^f such 
clSk^e that it remains dormant until the undertaking 
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charged ceases to be a going concern, or aimtil the 
person in whose favour the charge is created inter¬ 
venes. His right to int^ene may, of .course, «be 
suspended by agreement. ’ But if there is no agree¬ 
ment for suspension, he may exercise his right 
whenever he pleasfes after default.** Further, in In re 
Yorkshire Woolcomhers Association (19t)3, 2 Ch. 284), 
which wnt to the Hohse of Lords under the name of 
Illingworth v. Houldsworth, Romer, L.J., tsaid tliat* 
a mortgage or ^hargh is a floating charge if it contains 
the three following characteristics: (1) If it is a 
gharge on a class of assets both present and future; 
(2) It that class is one which in the ordinary course 
of business of the company would be changing from 
timfe to time; (3) If it is contemplated by the charge 
that, until some future step is taken by or on behalf 
of the mortgagee, the company may carry on its 
business in the ordinary way so far as concerns the 
particular clas^ of assets charged. 

\^here there is a fixed charge, it is usually given over 
the immovable property of the company, e.g.^ land 
and buildings, and the company can carry on its 
business as before, in spite of the charge, until cir¬ 
cumstances arise which entitle the persons in whose 
favour the charge is created •to enforce it. The 
existence of the fixed charge prevents the company 
from dealing with the property so charged, except 
subject to the charge; so that the company cannot 
(except with the consent of the mortgagee) sell such 
property, afld cai\ only mortgage it subject to the 
mortgage already existing. Generally, where there 
is a fixed charge to secure an issue of debentures, the 
charge* is contained in a trust »deed to secure the 
issue. X)^e nature of a trust deed is explained below 
* (see ♦p. 47). But there is nothing to* prevent *a 
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debent uio containing a fixed charge over certain 
property, as well as a floating charge over other 
property of the company, r 

A floe ting charge generally charges the whole of a 
company’s undertaking and assets, both present and 
future, and frequently its uncalled capital is inchided. 
Or if there is a fixed charge on certain property, the 
remainder of the company’s ^assets is charged by 
a %oating> charge. The essence of a floating charge 
is that the company may deal aS it pleases with any 
of its property in the ordinary course of its business, 
until the holder of the charge becomes entitled to 
enforce his security. The conveniences of a floating 
r.harge as opposed to a fixed charge are thus apparent. 
Property subject to a fixed charge bears a definite 
burden. A bill of sale on chattels is simply a mortgage, 
and the chattels cannot be dealt with. If documents 
of title, such as deeds or share certificates are 
deposited as security for a loan, they .cannot be dealt 
with. Except, therefore, in the case of land, buildings, 
etc., there are great disadvantages in a fixed charge. 

When a Floating Chaige Attaches. ^ 

A floating charge attaches, or crystallizes, or 
becomes enforceablet, when the company ceases to 
be a going concern (In re Borax Company, 1901, 1 Ch. 
326; Illingworth v. Houldsworth, 1904, A.’C. 355), 
or when by the conditions of the debenture the charge 
attaches. These conditions may differ considerably 
according to the circumstances of, the loan; see, for 
example, conditions 9 and 10 of tlie specimen form 
printed in the previous chapter (p. 31), and the notes 
on those condition^ (p. 37). But, apart frdtn any 
conditions^ the charge attaches on the .company 
Sopping misiness, or on a winding-up commencing/ 
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or*on a receiver being appointed, and ^bnditions 
providing* for the security becoming enforceable in 
any of those events are str|btly speaking unnecessafy,, 
altl^ugh not unusual. 

Features ol a Floating Charge. 

The following points in connection with a floating 
charge ^e worthy of attention as affording indications ^ 
of its scope :— • 

1. A floating charge, without more, leaves the 
company free to carry on its business in the ordinary 
way without regard to the existence of the charge. 
It may deal with and dispose of the property charged 
in the ordinary course of its business. In order td 
see how far a company may go, it is necessary to 
consider the nature of its business; and the objects 
clause in the memorandum of association, which 
shows the limitations on the company’s powers, 
should be cartfully inspected. Speaking generally, 
a company carrying on an ordinary trading business, 
may in the usual course, sell any of its assets, grant 
mortgages, make leases, pay its debts, and enter 
into other transactions affecting the property over 
which the floating charge exists. In In re H. H. 
Vivian & Co., Ltd. (1900, 2 ChT 654) the objects of 
the company were to acquire and carry on three 
distinct businesses. The company also had power 
in its memorandum of association to sell all or any 
part of its property. The Court refused, at the 
instance of Sebe^ture holders having a floating charge 
over the whole undertaking,,to restrain the sale of 
one of ^the company’s businesses. Even more strongly 
in*fa^our of a company was Fost9r v. Borax Company 
^(1901, l*Ch. 326), where the objects of tj^ecomp^i^^ 
included (as is common) the sale of the undertaking 
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or axi]^ ^art of it. The company agreed to ^11 
the whole of its undertaking, except a few^securiti^ 
which it retained, in consideration of shares and 
debenture stock of a new company, the vendor cpm^ 
pdny undertaking not to carry on any similar business, 
except for th^ benefit of the neW company. The 
debenture holders of the vendor company, who were 
en1;itled to the benefit of a floating charge of ttie tsual 
type, sought to prevent the agreement from being 
carried out, but the Court of Appealo-held that the 
existence of the floating charge did not impede and 
could not prevent the sale. 

2. The position of execution creditors requires 
brief notice. As regards execution by writ of fi.fa., 
the position is that if, after the sheriff has se^d 
the goods of the company, but before he has sold, 
the floating charge attaches, the debenture holder 
takes priority over the execution creditor. If, how- 
ever, the sheriff has actually sold the gpods before the 
charge attaches, the execution creditor is entitled, 
as against the debenture holder, to the fruits of his 
diligence. As regards attachment of debts by 
garnishee proceedings, if the charge f attaches after 
the garnishee order nisi, but before the garnishee order 
absolute, the debenture holder takes priority. And 
he retains his priority even after the order absolute, 
if before actual payment the charge attaches and he 
applies for relief (SinnoH v. Bowden^ 1912, 2Ch. 414; 
Robson V. Smith, 1895, 2 Ch. 118). But, in order 
that the right of the holder of a floating *tharge may 
prevail over that of the^ person who has obtained the 
garnishee order, he must have done something to 
make his charge effective, by appoinfihg • a' 
reiver: a mere notice by the debenture hol^r that 
he* claims the money in the hands of the ganfishee' 
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is ineffective (Evans v. Rival Granite Quames, 1910, 
2^K.B. 9^9). ^ ^ 

3. It need hardly be |ointed out that ji floating 

•charge is in a winding-up (on the commencement* of 
which it automatically attaches) valid against the 
general creditors of a company. For the holder of 
the^flo^ting charge is# a secured creditor, and entitled 
to the benefit of his security. But by §ection»212 
of the Cojnpanies (Consolidation) Act, 1908 (see p. 116), 
a floating charge created within three months of the 
winding-up is only good to the extent of the amount 
•actually advanced to the company at the time of, or 
subsequently to, the creation of the charge, wi|h 
interest at 5 per cent., unless the company was solvent 
at the date when the floating charge was given. And 
by section 107 of the Act (see p. 81), the preferential 
claims payable in priority to all other debts by virtue 
of section 209 of the Act (see p. 113), as extended 
bj^ section lit) of the National Insurance Act, 1911/ 
must be paid out of the assets coming to the hands 
of any receiver appointed by the debenture holders, 
or any person taking possession on their behalf, 
before any claim for principal or interest by the 
debenture holders. ^ 

4. In the absence of any agreement to the contrary 
(as to which see p. 46), the existence of a floating 
charge does not prevent the company from creating 
any specific or fixed charge ranking in priority to the 
floating charge. The company may also create a 
fixed charge ranking after the floating charge. And 
it has been held that, eveir if the holder of a fixed 
change, created after the floating charge, but ranking 
in priority to it, had notice oi the floating charge, 
he §tilf1retains his priority (In re Hamilton's WiMsor 
Ironworks 12 Ch. Div. 707). 
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Ptohilii^oit of Prior or Pori Piifti Ghaiges. < 

■ «*, 

will frequently be Condition 1 of a 

debenture, after declaring tS^tiig charge, proceeds 
to^ prohibit the company from creating mortgagea or* 
cluurges ranking in priority to or ^equally with the 
debentures. Arcommon form of such a clause is in 
these words : “ But so that the^company is n^t t^ be 
at liberty to create any mortgage or charge in priority 
to or pari fassu with the said debentures ” (§ee p. 30). 
It is obvious that such a condition may prove very 
embarrassing to a company and may hamper it in 
its business. It destroys, in fact, one of the maiif 
advantages of the floating charge, the object of which 
is to ensure freedom of action. A clause of this kj^d 
should never be inserted in a debenture without 
careful consideration. In general, it appears only 
in cases in which the lender is dissatisfied with the 
floating security unless it is fortified by the inclusion 
of the prohibition, and companies permit its inclusdon 
only, as a rule, when they are forced to do so. The 
prohibition is valid and efiective, being simply a 
matter of contract. And it is equally clear that, in 
its absence, mortgages and charges may be created 
(Wheatley v. Silkstone^Coal Company, 1885, 29 Ch.D. 
hS; see also Cox-Moore v. Peruvian Corporation^ 
1908, 1 Ch. 604). 

Questions sometimes arise in cases where tjie ' 
prohibition exists as to the rights of subsequeitt. 
mortgagees, and these questions are often complicated, 
by disputes as to facts. But the 'general principles 
are sufficiently dear. If a company creates a mortgage 
in favour of a person who has notice of the fleqtujp; 
charge, and of* the clause prohibiting other 
mortgages, Ms mortgage will rank after the 
Bub a' parson who, vdth a legal mortgage create 
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aft^ the«floating satisfies the Collrt^ either 

tl^t he clid not knai;^;t>f .the charge at all, or that, 
although knowing of.(Charge, he did'not know« 
of tjjie prohibition, will taki priority over th^ floating 
charge (English and Scottish Mercantile Company v. 
Brunton, 1892, 2 700). And tha same will be 

the case if he is only an^^equitable mortgagee by deposit 
of tifle deeds (In re Castell & Brown, 1898,1 Ch. 315). < 

Trust Deeds. 

As has been seen above, a charge is often contained 
in a trust deed securing an issue of debentures or 
debenture stock. An issue of debenture stock is 
almost always secured by a trust deed, and it is seldoifl 
the case that a debenture stock certificate contains 
any charge, the charge being contained in the trust 
deed alone. In the case of debentures, where the 
issue is secured by a trust deed, the debentures them¬ 
selves very frequently contain a charge, and the trust 
deed also contains a charge. 

The object of. a trust deed may be stated to be to 
fortify the security. Where a fixed charge is given 
over specific ifi*operty, such as land and buildings, 
a trust deed is generally resorted to, and the specific 
property, if freehold, is generally actually conveyed 
to the trustees, whilst leaseholds are sub-demised to 
them;, and there is a provision that on payment of 
§ums due to the stock holders, or debenture holders, 
the premises are to be reconveyed and released to the 
tompany. In some cases the conveyance to the 
trustee&is framed as a mortgage, whether of freeholds, 
or of leaseholds by sub-demise, and is made subject 
* 10 * 4^6 usual proviso for redeiflption. l^esides the 
,sp^ificMiarge, ejected as above state4 the tnost 
de^d also contains a general charge in favour of the 
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trifete^ Wer all the remainder of the company’s 
property, and this general charge is a floating charge. 

in the case of an issne of debentures, there may. 
be, and bommonly is, a flowing charge contained im the 
trust deed in favour of the trustees, and a floating 
charge contained in the debentures themselves in 
favour of the debenture holderj^. ^ ^ 

f, iThe debentures themselves, or the debenture stock 
certificate, by one of the conditipns indorsed thereon, 
declare the holder to be entitled faH passu to the 
benefit of, and subject to the provisions of, the trust 
deed, the terms of which are thus incorporated in the 
debentures or certificates. 

' The chief advantages of a trust deed are tjiat, 
in general, the specific property charged actually 
vests in the trustees, who are thus able, if and when 
the security becomes enforceable, to deal with it as 
the actual owners; and that, whether or not this is 
the case, the trustees, as representing ^he whole body 
of debenture holders or debenture stock holders; can 
act more conveniently on their behalf, 

Tbid Contents of a Ihist Deed. 

A trust deed is a long and somewhat cumbersome 
document, and it wi& be sufficient here to summarize 
its main provisions (premising that the parties to it 
are the company of the one part, and the trustees 
of the other part), as follows— 

1. In the case of debenture stock, tl\^ trust deed 
begins by acknowledging that the Cbmpany is indebted 
to the trustees in the amount of the total debt and 
interest at the prescribed rate, and provides th|t the 
stockhold^ are td be regarded as the beneficial 
<^ers of Ijieir respective shares of the stodf! ^ ^ 

' Then follow clause embodying the ^ed ch^es. 
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if any, the property specifically charged being actually 
conveyed,^or demised, or assigned, whether absolutely 
or by way of mortgage, |b the trustees.. A clatfee 
creating a floating charge }on all the other assets in* 
favour of the trustees is added. * ♦ 

3. Next comes a* clause whereby the trustees permit 
the company to remain in possession of the property 
chargedf and to carry* on its business thereon, until 
the security becomes enforceable and is actually* 
enforced *by tthe 'trustees taking possession or 
appointing a receiver. 

, 4. The events in which the security is to become 
enforceable are specified. In the case of debentures, 
these ordinarily correspond with those set out im 
the* debentures themselves (see, e.g., Condition 10, 
p. 31). 

5. A group of clauses is inserted which enable the 

company, with the consent of the trustees, or the 
trustees, with,the consent of the company, whilst 
the company is carrying on its business, to deal with 
the property which is specifically charged, by way of 
sale, lease, exchange, partition and otherwise. These 
provisions maji be of great benefit to a company, 
which will thus not be unduly hampered in its 
business. • 

6 . Provision is made for enabling the trustees 
to invest capital moneys arising from any such dealing 
as is permitted by (5), or to utilize it for the acquisition 
of other property, making improvements in existing 
property of ^he cojnpany, or for other purposes. 

7. Provision is made for the enforcement of the 
security by the trustees, when such a course becomes 
possible by the terms of the bargain between the 
parties.. .The trustees are given powet to tjJce 
possession of the property and to appoint a receiv&. 
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Sometimes it is provided that this drastic power is liot 
to be exercised without giving the cofnpany ^a 
reasonable* opportunity dj^ remedying the default 
which has made the poweib exercisable. ^ 

The trustees are given wide powers of carrying 
on the business of the company after the power of 
entry and appointment of a receiver have been exercised. 
Soipetimes a power to borrow is included. 

9. Provision is made for the company keeping 
up the value of the property charged^ by repairing, 
insurance and otherwise, with power to the trustees 
in case of default by the company to repair, insure, 
etc., at the company’s expense. The company is 
aflso required to carry on its business in a proper 
manner, and to keep proper books of account, and to 
afford the trustees facilities for inspection both of the 
premises and of the books. 

10. The deed concludes with a variety of mis- 
1 cellaneous provisions, including provisions relating 

to the remuneration of the trustees, appointment 
of new trustees, delegation by the trustees of their 
powers, reconveyance and release of the mortgaged 
property, the incorporation of the schedales (see below) 
in the deed, and other matters. 

i 

The Schedules to a IVust Deed. 

A debenture trust deed generally includes three 
schedules. 

The first schedule, in the case of an issue of 
debentures, sets out in full a formoO^the^ debenture, 
together with its indorse^ conditions. In the case of 
debenture stock, the schedule may consist of the 
form of debenture stock certificate, with conditions 
sijp^lar mt^aUs mutandis to those on a debenture; 
or the schedule may be headed “ Conditions of hsue 
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of* Debenture Stock,** in which case the iconditions 
will be set out in full, one of them embodying a form 
of certificate, without, tt course, any indorsed 
conditions. I * 

m * • 

The second schedule contains short particulars ^f 
the property specifically charged, whether freehold, 
leasehold, or copyhold. * 

The third schedule,* which is of great importance, 
contains provisions for the convening and* holding ot* 
meetings 'of ^he debenture holders, or debenture 
stockholders, as the case may be. These provisions 
t)ear a genercd resemblance to the provisions relating 
to meetings contained in the articles of association 
of a company, the length of notice, the quorum, the 
chilirman, voting rights, etc., being dealt with in detail. 
But the important feature of the schedule is that by it 
a specified majority of the holders is empowered to 
bind the minority in respect of certain matters there 
detailed. A provision of this nature is valid {Follit , 
V *Eddystone Granite Quarries, 1892, 3 Ch. 75). In 
general, the matters in respect of which the minority 
may be bound are the sanction of the release or 
surrender of any of the mortgaged property, agree¬ 
ment to a compromise or arrangement between the 
company and the holders, of «uch a nature as the 
Court might sanction under section 120 of the Com¬ 
panies (Consolidation) Act, 1908 (see p. Ill), and 
assent to any modification or variation of the 
provisions of the trust deed. Provisions of this kind, 
though valid, wjfl be construed strictly, and the 
Court will only permit the majority to bind the minority 
in regard to matters definitely provided for by the 
terms* of the schedule. For instance, a power to 
release^ mortgaged property does not incluc^ a 
powtr to release the company; a powA to modify 
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the rights* of the debenture holders does nov include 
a power to relinquish their rights; a power ^o 
pompromise their rights presupposes some dispute about 
them, 01 * difficulty in enfolding them, and canno^ be 
exercised where there is no such dispute or difficulty 
{Mercantile Investment Trust Company v. International 
Company of Mexico, 1891, reported in footnote to 
, Sn^ath V. Valley Gold, 1893, 1 Ch. 477). 

As regards the nature of the majority required, 
this varies in different cases. Sometimes the quorum 
is fixed at one tenth in value of the holders of the 
stock or outstanding debentures, and the resolution 
must be an extraordinary resolution, i.e., passed by 
d three-fourths majority (see sec. 69 of the Companies 
(Consolidation) Act, 1908). Or the resolution required 
may be a special resolution (see sec. 69 of the Act), 
or the quorum may be much larger. 

Stock Exchange Requirements. ,, 

If an official quotation on the Stock Exchange is 
desired, the trust deed should contain certain pro¬ 
visions. These are in effect as follows: (1) If the 
security is repayable at a premium, eiither at a fixed 
date or on notice, the trust deed must provide that, 
in the event of the company going into voluntary 
liquidation for the purpose of reconstruction or 
amalgamation, the security must not be repayable 
at a lower price; (2) There must be a clause providing 
that the statutory power of appointing new trustees 
shall be vested in the company, bu^ an^ trustee so 
appointed must be approved by a resolution of the 
debenture holders, or debenture stockholders, passed 
as provided by the*'third schedule; further that'^a 
CjgnqKMration^or company may be appointed » trustee; 
.(3) The trustees must convene a meeting upoif the 
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writlen requisition of holders of at least oWtenth 
of *the outstanding debentures or debenture stocky 
(4) In order to pass an ext&ordinary resolution, the 
quor^ must consist of th| holders of a mai{>rit)r in 
value of the stock or debentures present in person or 
by proxy, and the* resolution must be, passed by a 
three-fourths majority.^ (5) If the debentures or 
debenturS stock are called ** First Mortgage Debeo- 
.tures,” or “First Mortgage Debenture* Stock,” 
provision must be made for the creation of a specific 
first mortgage in favour of the debenture holders or 
debenture stock holders. The Stock Exchange 
regulations will be found set out in full in Appendix B 
(p. 129). 

The Trustees. 

As regards the trustees, they should, if persons, 
be of the highest standing and unimpeachable position, 
and should be independent of the company. There 
is nothing inherently wrong in a director of the 
company being appointed a trustee, but in practice 
it is inconvenient, and may lead to difficulties. A 
trustee should have his residence in the United King¬ 
dom, since his presence may be required at any time, 
and much delay and inconvenieifce would arise were 
he resident abroad. A practice, which has become 
increasingly common, has arisen of appointing a 
reputable company, amongst the objects of which is 
the undertaking of trusts, as trustee, and tl^ practice 
has much to re<;pnimend it, since difficulties arising 
through the illness, death, or ^bsence of a trustee are 
thereby^ avoided. Moreover, such companies, being 
acdistomed to the duties of • office, are often 
pore eSdent than individuals, however ^tigh thoij 
position. 
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Foreign F^periy. 

c\ fixed,or specific change over property in this 
country ,can be readily efected in accordance with 
the Ikw of the land so as ^co constitute a completely 
effective security. But where a company owns 
foreign property, the question of effectually charging 
it frequently presents great dilhculties. Where .such 
'■prdjperty immovable, e.g,, land and buildings, it 
must be dealt with according to the law^of the country 
where it is situated, if the security is to be unimpeach¬ 
able. But it often happens, for various reasons, that 
a security effective in foreign law is impracticable,' 
if) which case means must be devised to fortify the 
security as far as possible without compliance with the 
local law. These means must necessarily vary in each 
C1S3, and they are not within the scope of this book. 
But, in spite of the fact that debenture holders may 
have but an imperfect security over foreign assets of 
the company, their position is nevertheless greatly 
strengthened by the fact that, since equity acts in 
personam, the Courts here will give them all the 
assistance in their power, e.g., by means ^of the appoint¬ 
ment of a receiver, or the granting of an injunction, 
in appropriate cases. ^ 

Statutory Companies. 

It should be added that in the case of what are 
known as statutory companies, that is to say, com¬ 
panies incorporated by special Acts of ^Parliament 
in order to work undertakings for \he benefit of the 
public at large, or of da section of the public (such 
as railway companies, water companies, dock and 
harbour copipanies, 4nd the like), the security which 
cattf be givei? over their assets is generally indbhii^ete. 
Since such compahies manage and fvork their 
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undertakings primarily for the benefit of the public, 
the Court*will not, at the instance of their debentwe 
holders, order a sale of Aeir property, iior will it, 
apppint a manager, although a receiver of the income 
will be appointed in a proper case. 
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CHAFlfER VI 

REGISTRATION OF MORTGAGES AND CHARGES 

t 

The existing system of reg},< 7 tration of mortgages 
4 and charges created by a company is statutory. 
The object of registration is to ensure^ sufficient 
publicity, the policy of the relevant statutory pro¬ 
visions being to enable persons dealing with the 
company, and other persons concerned, to ascertain 
from official records the amount and nature of the 

t 

secured indebtedness of a company. Hie s^me 
policy is to be found in the Bills of Sale Acts, 1878 
and 1882. 

As has been stated in an earlier chapter (see pp. 
11 and 35), it is the practice of companies issuing a 
series of debentures, other than debentures to bearer, 
or issuing debenture stock, to keep at the company’s 
office a register of debenture holders, or debenture 
stock holders, which is to be open gratis to the 
inspection of the holders, or their agents or repre¬ 
sentatives. This system of registration, however, 
is merely a matter of private contract, arranged for 
the benefit of all parties concerned, and is not 
obligatory. Whether or not such a register exists, 
the statutory requirements as to registration must 
be complied with. 

InavpUcabilitsr of tt» ^ at Sale 

The Bills of Sale Acts, 1878 and 1882, do qpt, as 
has been d^ided, apply to the mortgages or charges 
oi^a comply. S^ion 17 of the Act^ol 1882 
' enacts that ** Nothing in this Act shall apply td^ any 

66 
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debentures issued by any mortgage, loan, or other 
incorporated company, and secured upon the capita, 
stock, or goods, chattels and effects of such co^jipany.”* 
Section 3 of that Act prov|des that “ This Act ^al^ 
so far as is consbtent with the tenor thereof, be 
construed as one with the principal Act,” i.e., with 
the Bills of Sale Act.# 187^ Attempts have from 
time to time been made to show that certain doou- 
• ments of cpmpanies .were not entitled to tie benefit 
of this exemption, but in In re Standard Manu¬ 
facturing Company (1891, 1 Ch. 627), it was laid down 
by the Court of Appeal that “The mortgages or 
charges of any incorporated company for the regis-^ 
trat^on of which statutory provision has already 
been made by the Companies Clauses Act, 1845, or 
the Companies Act, 1862, are not upon the true con¬ 
struction of the Bills of Sale Act, 1878, bills of sale 
within the meaning of that Act.” And in Richards 
V. Kddderminst^ Overseers (1896, 2 Ch. 212), it was 
held that trust deeds need not be registered under the 
Bills of Sale Acts. The law is thus settled that the 
Bills of Sale Acts have no application to borrowings 
on debentures by a company, although the charge 
may be a charge upon person^ chattels. It may 
be added that, at the time of the decision in the 
Standard Manufacturing Company case, the only 
provision for the registration of the mortgages and 
charges of a company incorporated under the Com¬ 
panies Acts ,was section 43 of the Companies Act, 
1862 (now sec. 100* of the Companies (Consolidation) 
Act, 1908, set oufon p. 106), providing that a company 
must itself keep a register of mortgages and charges. 
The more important system of rdgistratioxv with the 
JRegistraf *of Companies was first enacted by tlSe 
Companies 4<^t, 1900, and the ratio decidendi in the 
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Standard Manufacturing Company case is tW 
considerably strengthened. r. r 

c The existing system of registration of the mortgages 
^d charges of a compaz^y is a duaf system. ,The 
company is required itself to keeji a Tegister of mort* 
gages and charges, and it is further required to register 
particulars of them with tha Registrar of Companies. 

c 

The Company’s RegistdBb. « 

By section 100 of the Companies ^Consolidation) 
Act, 1908, (see p. 106), every limited company is 
required to keep a register of mortgages, and to 
** enter therein all mortgages and charges specifically 
affecting property of the company, giving in each 
case a short description of the property mortgaged 
or charged, the amount of the mortgage or charge, 
and (except in the case of securities to bearer) 
the names of the mortgagees or persons entitled 
thereto.” 

This register should constitute a complete record 
of the secured indebtedness of a company, which, 
as will be seen below, the register kept by the 
Registrar of Companies may not del; An overdraft 
at the company’s bank, which is borrowing (CuriUffe 
Brookes & Co, v. 'Blackburn Benefit Society^ 1885, 
B A.C. 857), must, if secured by the deposit of shares 
of the company, be entered in the company’s register, 
although, if secured by the guarantee of directors or 
others, it»need not be so entered, sipce there is 
no mortgage or charge mi property of. the company. 

A company is also r^uired by section 93, sub-sec. 
<9), of the Act (see p. 104), to keep at its register^ 
office n copy of ever^ instrument creating any mortgage 

charge ^hich is required to be registered with the^ 
Registrar of Companies. Zn the case of a series , of 
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uniform debentures, a copy of one such denture is 
s^ihcientA ^ 

Both the company’s register, and the copfes require^ 
to )je kept th^e, may be inspected at all reasonable 
timas, by members and 'creditors of the company 
without fee, and *by any other person on payment 
of a fee of not more, tljUan Is. for each inspection 
(sect. lOl (1) ; see p. 107). The register is thus made, 
easily accessible tp 2 ^ 1 . * 

Penalties afe prescribed, to which the company’s ' 
officers are liable, for knowingly and wilfully per¬ 
mitting any required entry to be omitted, and for 
refusing inspection (sec. 101 (2); see p. 107). 

'Hie effect of non-registration by the company ifi 
its register of any mortgage or charge is not to 
invalidate the security {Wright v. Horton, 1887, 12 
A.C., 371), but merely to render the directors, etc., 
liable to penalties. 

The Somerset House Register. 

The existing system of the public registration of 
mortgages and charges of a company is provided 
for by section* 93 of the Companies (Consolidation) 
Act, 1908 (see p. 101), which makes it obligatory, in 
the case of companies registered In England or Ireland, 
but not in Scotland, for certain particulars to be 
registered with the Registrar of Companies. By 
section 285 of the Act, the Registrar of Companies,” 
or, when u^d in relation to the registration of com¬ 
panies, ” the Registrar,” means the registrar or other 
officer performing under th^ Act the duty of regis¬ 
tration of companies in England, Scotland, or Ireland, 
or in the Stannaries, as the case Requires. ^ The effect 
of section 243, sub^sec. (8) of the Act^ is that'jn 
England the Registrar of Companies, at Somerset 
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House, London, is the official with whom the particulars 
i^ust be registered, and in Ireland the<^' Assistant 
cRegistrs^r of Companies, at Custom House, Dublin. 

'provisions of the Actf as regards the registration 
of mortgages and charges do not apply to Scotland. 
Accordingly the Scottish Registrar of Companies, 
at Exchequer Chambers, Edinburgh, is not required 
tOf keep a register. 

Section‘193, sub-sec. (1) (see p. ,101), provides for the 
registration of six classes of mortgages and charges 
created after July 1st, 1908, namely— 

(a) A mortgage or charge for the purpose Of 
securing any issue of debentures. 

(b) A mortgage or charge on uncalled share 
capital of the company. 

(c) A mortgage or charge created or evidenced 
by an instrument which, if executed by an individual, 
would require registration as a bill of sale. 

{d) A mortgage or charge on any' land, wherever 
situate, or any interest therein. 

(e) A mortgage or charge on any book debts of 
the company. ^ 

if) A floating charge on the undertaking or 
property of the company. 

It should be mentioned that, under the Companies 
Act, 1900, particulars of the classes of mortgages 
and charges {a), {b), (c) and (/) were required to be 
registered. Classes (d) and (e) were added by the 
CompaniesfAct, 1907, which came into (force on 1st 
July, 1908. Under the Act of 1967‘»a company was 
obliged within three m(^ths after 1st July, 1908, to 
send to the Registrar for registration a statement^ of 
the total amount of the outstanding indebtedness of 
th^ company, as at 1st July, 1908, secured by'm&rt|[ages. 
of charges of the above six classes, except,such as had 
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already been registered under the Act of»1900, i.e., 
<j^sses ( 4 ), (b), {c) and (/). This temporary provision 
was not re-enacted by the Consolidation Act of 1S©8, 
.sii^e it had served its purpose; but the Combined 
result of all the above st^utory provisions is that the 
register of the Registrar of Companies should contain— 

1 . The statutory particulars of mortgages and 
chatgdfe, registered under Section 14 of the Act of 
1900, i.e., classes {a), (b), (c) and (/), created on or after 
1st January,#1901,*and before 1st July, 1908. 

2. A statement of the total amount of the company’s 
•secured indebtedness in respect of mortgages and 

charges of the classes (a) to (/), created at any time 
before 1st July, 1908, except those particulars ^f 
wftich were already registered under ( 1 ). 

3. The statutory particulars of mortgages and 
charges of all the classes {a) to (/) created on or after 
1st July, 1908, whether registered under the 
Companies Act, 1907, or under the Companies* 
(Consolidation) Act, 1908. 

A little reflection will show that, in spite of the 
apparent comprehensiveness of the system, the 
Registrar’s register will not necessarily be a complete 
detailed record of a company’s secured indebtedness. 
For as regards charges of ah the six classes, par¬ 
ticulars of these, if created before 1st January, 1901, 
will not appear, whilst as regards classes (d) and (e), 
particulars of these, if created before 1st July, 1908, 
will not ^pear, although the total amount \of the 
outstanding secured indebtedness of the company 
in respect of such charges as at 1st July, 1908, will be 
sho>/^. This, however, being merely a total figure, 
^ not afford much information. 

Tharcr is, however, the more serious difect thai^the 
su^ classes do not include every sort of mortgage or 
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charge. *!?or example, loans secured by the deposit 
of shares, or by the deposit of acceptancef^^ warraijts 
oi other negotiable instruments, need not be register^. 
*Howevei, since the comp^y’s own register of mort¬ 
gages and charges, which been required to be kept 
ever since the Companies Act, 1862, came into force, 
should contain particulars of a|l mortgages and charges 
affecting property of the company, without any 
exception/»and since this register may now be inspected 
by anyone (see p. 59), these dehcbncies in the 
Registrar’s register are perhaps not of very great 
importance. # 

As regards class {d), it is expressly provided by the 
Act (sec. 93, sub-sec. (1); see p. 102), that the holing 
of debentures, entitling the holder to a charge on 
land, shall not be deemed to be an interest in land. 
Thus, a mortgage or charge secured by a deposit of 
debentures, which are secured on land, is not to be 
deemed a mortgage or charge on an interest in l^d, 
and accordingly need not be registered. It has been 
held that where part of property specifically charged 
by a trust deed (see p. 47), is sold, and a lease obtained 
of other property, which is mortgaged by sub¬ 
demise to trustees, such sub-demise, as giving the 
trustees a specific charge not previously existing, 
requires registration {Cornbrook Brewery Company v. 
Law Debenture Corporation, 1904, 1 Ch. 103). But 
where the trustees sell part of the mortgaged property 
and yith the proceeds purchase other property to be 
held subjecf to the trusts, the conye^ance does not 
require registration (Bristol United Breweries v. Abb<d, 
1908, 1 Ch. 279; see als6 Cunard Steamship Company 
V. Hopwood, 1908, 2 Ch. 564). 

As regarc^ class (e), section 93, sub-sec. (1) 4(see p. 
lt&), expres&ly exempts from registration the doj^osit, 
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to secure an advance, of a negotiable iflstrument 
giyen to % company to secure payment of any of its 
book debts. Thus, if an acceptance, given to *a^ 
company as security for tly payment of a bcJbk debt, 
is deposited to secure an Advance, or is discountedT, 
the transaction doe's not require registration. 

As regards class (/), ^he nature and characteristics 
of a Hooting charge are discussed in Chapter V (p. 4p). ^ 

The criterion as to the necessity for registration 
is the creafion^of a mortgage or charge of one of the 
six classes, and difficult questions may arise as to 
whether or not registration is necessary in particular 
cases. Companies ordinarily desire to avoid the 
publicity of registration where possible. The decisioff 
in Jackson v. Bassford (1906, 2 Ch. 467), may often be 
of assistance in determining whether or not registration 
is necessary. The effect of this decision is that an 
agreement to give security, if expressed so as to 
create a present equitable right to a security, requires • 
registration, but not an agreement so expressed as 
to be merely an agreement that in some future 
circumstances a security shall in the future be 
created. • 

The register is open to the inspection of any one, 
on payment of a fee not exceeding Is. for each 
inspection (sec. 93 (8); see p. 104). 

Time for RegistratioiL 

By section 93 (1) of the Act (see p. 1(J2), thbipar- 
ticulars prescri^e^ f.«., by the Board of Trade (see 
sec. 285 of the Act), together with the instrument, if 
any, which the mortgage^ or charge is created or 
et^denced, must be ^delivered to* or received by the 
, Registrai^of Companies within twenty-one days frAjn 
the date of the creation of the mortgage of charge. 
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What is the date of the creation of a mortgage oi^ 
fharge is not in all cases clear. In the: case of a 
, mortgage" trust deed, or other instrument, which 
expressly creates a mortgage or charge in favour qf any 
person or persons, the dPte of the execution of the 
instrument is < obviously prima facie the date of the 
creation of the mortgage or charge (see Appleyard v. 
I{ew London & Suburban Omnibus Company, "1908, 
1 Ch. 621). And the case of a series of debentures is 
expressly provided for by section 93‘(3) of the Act 
(see p. 103), which enacts that “ where a series of 
debentures containing, or giving by reference to any 
other instrument, any charge to the benefit of which 
the debenture holders of that series are entitled 
pari passu is created by a company, it shall be 
sufficient if there are delivered to or received by the 
registrar within twenty-one days after the execution 
of the deed containing the charge or, if there is no 
such deed, after the execution of any debentures of 
the series” certain particulars, together with the 
deed containing the charge, or, if there is no deed, 
one of the debentures of the series. Thus, in this 
case, the twenty-one days run froift the execution 
of the deed, if any, or, if none, from the execution of 
any debenture of tlfe series. It is further provided 
that, where more than one issue is made of debentures 
in the series, particulars of the date and amount of 
each issue must be sent to the Registrar, although 
the 4fmission to do this is not to affect the validity of 
the debentures issued. ^ ^ 

The case of a single debenture is more difficult, 
and it seems doubtful wiiether the date of its elution 
is the dat^ of the areation of t^ie charge, from wiiich 
,t!ie twenty-one days run, or whether the* charge^ 
may not to created by an agreement ^tered into 
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before the actual execution of the debenture, in which 
case the decision in Jackson v. Bassford (1906, 2 (ji. 
467; see above, p. 63), may be applicable. * 

Mortgages on Foreign Fro^ierty. 

Where k mortgage or charge cojnprising solely 
property outside the# United Kingdom is created 
outside*the United Kingdom, the period of twenty-pne^ 
days for registration runs from the date when a copy 
of the instruiMent creating or evidencing the mortgage 
or charge, verified as prescribed by the Board of Trade, 
could have been received in the United Kingdom 
in due course of post and if despatched with due 
dili|;ence. Where a mortgage or charge comprisir!^ 
property outside the United Kingdom is created in 
the United Kingdom, the instrument creating or 
purporting to create it may be sent for registration, 
although further proceedings may be necessary to 
validate the ntortgage or charge according to the law • 
of the country in which the property is situate (sec. 
93 (1); see p. 102). 

Duties of the jk>mpaiiy. 

The duties of a company in the matter of registration 
may be summarized as follows-^ , 

1 . The registration must be effected within twenty- 
one days (see above). 

2. In the case of a mortgage or charge, other than 
a charge to^the benefit of which the hold^s of series 
of pari passu debentures are entitled, the particulsn's 
required to be registered are^ those contained in Form 
Njo. 1* which will be found in Appendix A on p. 119. 

These particulars,^ it will be Observed, ^include the 
“Amottnf or rate per cent, of the commission, allowaS^ce 
or discount (if any) paid or made eitner directly 
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or indirAitly by the company to any person in 
<^nsideration of his subscribing or a^eeing ^to 
.subscribe,' whether absolutely or conditionally, or 
procairing or agreeing to pr^ure subscriptions, whether 
absdute or conditional, lor any of the debentures 
included in this return.” The deposit of debaitures 
to secure a debt of the comfiany is not, however, to 
be^ treated as the issue of debentures at a discount 
(sec. 93 (1); see p. 62). 

3 . In the case of a series of debentiifes containing, 
or giving by reference to any other instrument {e,g., 
a trust deed), any charge to the benefit of which the 
debenture holders of that series are entitled pan 
passu, the particulars contained in Form No. 2 
(Appendix A, p. 121), must be registered, together 
with the trust deed, if any; if there is no trust deed, 
then one of debentures must be registered (sec. 93 (3); 
see p. 103). Should more than one issue of debentures 
in the series be made, then in the cal>e of each i^sue 
the particulars contained in Form No. 3 (Appendix 
A, p. 123) must be registered. 

4. On receiving the Registrar’s certificate of regis¬ 
tration, the company must cause a copy thereof to be 
indorsed on every debenture or certificate of debenture 
stpck issued. If, hdwever, any such debenture or 
certificate of debenture stock has been issued before the 
creation of the mortgage or charge, this requirement 
is dispensed with (sec. 93 (6); see p. 104). 

Should t]he company fail to effect registration as 
required by section 93 (7), the registration may be 
effected by any party interested, and such person 
may recover from the \:ompany any fees p^perly 
paid by hp to the Registrar ,on registration (sec. 
P9^(7); see p. 104). Failure on the part oHhe com-, 
pany to i:i^ter, except where the registratiodf has 
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been effected by some other person, rehders the 
c(vnpany,*its officials, and every other person who 
is knowingly a party to the default {e.g., a lender wfio, 
has ];ield up the registration in order that the company’s 
credit should not be aracted) liable to penalties 
(sec. 99; see p. lOB). ^ , 

R^istration in connection with receivers is dealt 
with in^Chapter VIII, at page 80. 

Effect of Nbn^Etegistetion: Bdief. 

In default of registration, the mortgage or charge 
will be void against the liquidator and any creditor 
of the company, and on its so becoming void {i.e.. 
at the expiration of the twenty-one days allowed fdr 
registration) the money secured wiU immediately 
become payable (see sec. 93 (1); see p. 102), The 
lender thus becomes an unsecured creditor of the 
company. 

Xhere are l^o exceptions to this provision. In 
the case of more than one issue of debentures in a 
series, failure to register the date and amount of each 
issue does not invalidate the security (sec. 93 (3); 
see p. 103). Further, the omission to include in the 
particulars registered particulars of the commission, 
discount, etc., on debentures ftsued does not affect 
the validity of the debentures (sec. 93 (4); see p. 103). 

Provision is made by section ^ of the Act (see p. 105) 
for the rectification of the register of mortgages 
and charge}, in certain cases where regj^tratiJhi has 
not been effected within the prescribed twenty-one 
days, or where* any of the particulars required to be 
r^ist^ed have been omittSd or misstated. Where 
the failure to register or the omission or mustatement, 
** was accidental, or due to inadvertence or some otl^er 
sufficient cause, or is not of a nature to prejudice 
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the position of creditors or shareholders of the 
company/’ or where ** on other grounds it i^ just as^d 
equitable to grant relief/’ and a Judge of the High 
Court is satisfied that such is the case, he may^ on 
^uch terms and condition^.as seem to him just and 
expedient, orc^r the timS for i^egistration to be 
extended, or the omission qr misstatement to be 
^ rectified, as the case may be. “ ^ 

The application is in practice made in the Chancery 
Division of the High Court, by originating motion, 
supported by affidavit evidence of the facts. 

Although “ ignorance of the law excuseth no man/t 
yet, assuming that the Court is satisfied as to the bona 
tides of the applicant, and the mischief is not irre¬ 
parable, an application will in general be granted, 
although the rights of parties acquired before the 
time when the debentures are actually registered 
will ordinarily be protected by a suitable proviso 
in the order of the Court. ApplicatioKS of this Is^d 
were far commoner soon after the Act of 1900 came 
into force than they are at the present time, when the 
necessity for registration is, or should be, familiar 
to all parties concerned with the mortgages and 
charges of companies. It is not therefore thought 
necessary to refer heke to any of the decisions on 
section 96 of the Act. 


Entry ol Satisfiiction. 

A ^mpai^y, or person interested, may, on furnishing 
the Registrar with evidence to hist satisfaction that 
the debt for which any registered mortage or charge 
was given has been paid or satisfied, order t|iat a 
memorandum of satisfaction be entered on the regist^, 
an^, if required, must furnish the company with a 
copy thereof (sec. 97; see p. 106). This prov&ion 
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is not obligatory, but, inasmuch as it is Obviously 
to the adv^tage of a company that the official recor^ 
of Its secured indebtedness should not be iiifl|Lted by 
amoi^ts which have been satisfied, companies almost 
invariably take advantage cl it. 

A form of Memoihndum »f Satisfactiqp of mortgage 
or charge verified by (Jeclaration will be found on 
^page 124P (Appendix A, Form No. 4). 



CHAPTER VII 

THE RE-ISSUE OF R^SdEEMEO DEBENTURES 

f 

Although the legislation on 4he subject of the re-issue 
of redeemed debentures is confined to a singlfc stoion 
of the Companies (Consolidation) Act, 1908 (sec. 
104; see p. 108), the topic is of sufficbnt importance 
to warrant consideration in a separate chapter, the 
section, following section 15 of the Companies Act, 
1907, having removed certain great difficulties which 
formerly existed. 

These difficulties were, to a large extent, the result 
of a series of judicial decisions, the inconveniences 
of which will at once be apparent. In George RotU- 
ledge & Sons (1904, 2 Ch. 474) it was held that, where 
a company purchased some of its &wn debentures 
on the market, the debt was gone and the security 
had consequently ceased to exist; and that the 
transferees from the company of these debentures, 
which were part of a series, had a^uired nothing, 
and were not entitled to receive new debentures 
ranking with the r^t of the series. In re Tasker 
(1905, 2 Ch. 587) decided that where' debentures 
were issued as security for a loan and were registered 
in the name of the lender, and, on the loan being 
pai^^off, debentures were handed back to the 
company accompanied by blank transfers, and were 
subsequently transferred to others,«the transferees 
were really the holders df new debentures, not entitled 
to rank with the original debenture holders; ifor the 
, (;diginal ctebentures had, by being paid* of!, been^ 
redeemed knd were dead. This decision was fofiowed 

70 
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in* London Investment TrUst v. Russian •Petroleum 
Company (1907, 2 Ch. 540), where the material facts 
w^re substantially the same. The case • of In te 
Perth Electric Tramways (1906, 2 Ch. 216) weht a step 
further, and decided that the deposit of an unregistered 
debenture, sealed 'in bla^, without name or date, 
to secure a temporar;^ loan, was an issue of that 
debenture, so that it could not be re-issued on 
repayment of the loan. , * 

The result ^ thesd cases was to deprive the holders 
of debentures, which had been re-issued, either after 
Jhey had been purchased by the company itself, or 
after they had been issued to or deposited with a 
lender as security for a loan which had since beeii 
paid off, of their security ; since, even if the company’s 
power to borrow had not been exhausted, in any case 
the re-issued debentures would rank after other 
securities created before their re-issue. 

A further debatable point was formerly whether, 
whfo a company had issued a series of debentures 
ranking pari passu, and had not by the conditions 
of issue reserved to itself the power to pay off some 
of these whil^ leaving the others unpaid, it was 
entitled to pay off any part of the issue without a1 
the same time paying off the remainder, since all the 
holders of the series of debentures ranked alike. 

Section 104 (see p. 108) has removed these difficulties, 
for whilst it seems clearly to recognize the power oi 
a company to redeem part only of a series, it permits 
a company* on the redemption of any^ debentures 
to keep them alive for the purpose of re-issue, and tc 
re-issue the same or to issue substituted debentures, 
which* debentures, whether re-is^ued or substituted, 
are to,h^e the sa^e rights and priorities as the 
original debentures. 

6 —( 1770 ) 
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The effect of the section, which is printed in fnU 
at page 108, may be stated as follows— 

, ^1. A company which has at any time, either before 
or after' the passing of the Act, redeemed any 
debentures previously issued, may keep them dUve 
for the purpose of re-issue, vnd may re-issue the same 
debentures, or issue other de\|entures in their place; 
anjj debentures so re-issued, or debentures^'issued 
in their place, are not to lose their former rights or 
priorities. r' * 

2. This may not be done— 

(a) Where the articles of the company or th^ 
conditions of issue expressly provide otherwise. 

(b) Where the debentures have been redeemed in 
pursuance of any obligation on the company to 
redeem them, other than an obligation enforceable 
only by the original holder of the debentures or his 
assigns. Thus, if the debentures have been redeemed 
by the company in pursuance of uan obligation 
enforceable cnly by the holder, they may be re-issued. 

3. Past re-issues, even if made before the passing 

of the Act, are validated, but the results of cases 
decided before 7th March, 1907, are»not interfered 
with. Instances of such cases are the decisions cited 
above on page 70. « 

4. Redeemed debentures may be kept alive by 
transfer to a nominee, and transfer from the nominee 
constitutes such a re-issue as is permitted by the 
sect^Ai. 

5. Debentures deposited to secure ddvances on 
current account or otherwise are not redeemed by the 
disappearance of the debit. They will constitute 
security for fresh advances. ^ 

The re*issue of a redeem^ debentuse^ or the 
issue of a ^substituted debenture, is treated as the 
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issue of a new debenture for the purposes of stamp 

d|^ty. Thus the revenue is protected, , • 


7. Such issue or re-issue is not to be treat«d as the* 


issu^ of a new debenture for the purpose of any 
provision limiting the amount or number of debentures 
to be issued. * J • 

8 .^The holder of a dc^fenture, issued or re-issued as 
permitfed by the section, which appears to be, but* 
is not, properly stamped, may use the * debenture 
in evidence a debenture holder’s action, without 
payment of the unpaid duty or any penalty, unless 
he knew or ought to have known of the defect. The 
liability for the unpaid duty and penalty falls 
the,company. 

Accordingly there is now nothing (apart from the 
articles of association, or the conditions of issue) to 
prevent any debentures redeemed by a company, 
and not within the statutory exceptions, being kept 
alra and re-ilsued as occasion may require, the 
amount of the loan available on what may be the 
best security the company can offer thus remaining 
undiminished, whilst at the same time it is possible 
to lessen the Ihdebtedness of the company without 
prejudicing future borrowings. The practice of a 
company, on redeeming debentures, taking a transfer 
to its own nominee is common, convenient and simple, 
and has much to recommend it. 



CHAPTFR VIII 

REMEDIES OF DEBENTURE \^OLDERS : RECEIVERS 

♦ The possible remedies which an aggrieved debenture 
holder majr have against the copipany whose deben¬ 
tures he holds are somewhat numeroiSS/ It is not, 
however, proposed to deal here with all these remedies, 
but only with those which are open to him when th© 
s^ompany is in default in any of its obligations under 
the debenture itself, or under the trust deed whereby 
his security is fortified. 

Between a debenture holder and the company there 
exists a contract, and between the trustees of a trust 
deed and the company there also exists a contract, 
the agreement on the part of the cofiipany being in 
both cases an agreement under seal. Between a 
debenture stock holder and the company on the other 
hand there is in general no direct contract, the 
contract being between the company dnd the trustees 
{Dundefland Iron Ore Company^ 1909, 1 Ch. 446). 

Both debenture holhers and debenture stock holders, 
however, may have remedies arising out of the issue 
of the debentures or debenture stock, which they 
hav^ taken. These remedies are such as are 
avairable te persons who have agreed to^take shares 
of a company, or indeed, as regards some of them, 
to any person who has entered into «a contract vdth 
another. In the case of debenture holders or del^enture 
stock holders, the^ may take the form, whether 
.oc not the^ debentures or debenture stockMiasre been 
taken on the faith of a prospectus, of actions to r^ind 

74 
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the contract on the gro'und of misrepfesentation 
inducing jt, or actions of deceit, i.e., for damages for 
fraudulent representations inducing it. Where tSie, 
debentures or debenture stock have been lak^n on 
the^aith of a prospectus, ^actions may also lie unddl: 
section 84 of thfe Coim^ies (Consolidation) Act, 
1908 (formerly the Direglors* Liability Act; see p. 97) 
or uftder section 81 of the Act (see p. 94), where tl^re^ 
has been a breach of any of the statutoryi provisions 
of the sectteisas to disclosure in a prospectus. These 
remedies, not being peculiar to debenture holders or 
debenture stock holders, need not here be discussed. 
It is rather the remedies available on failure of the 
company to observe the terms and conditions of tHfe 
issue that require to be dealt with. 

As regards unsecured or naked debentures, the 
remedies of the holder have already been mentioned 
(see p. 14). 

» 

Sec^tired Debentures. 

As has already been pointed out (see p. 10), the 
security to the benefit of which debenture holders are 
entitled may be a charge contained in the debentures 
themselves, or a charge contained in a trust deed 
securing the debentures, or there may be a charge 
both in the debentures themselves and in a trust 
deed securing them. In the absence of a trust deed, 
the remedies of a debenture holder are exercisable 
by himself, and, having a charge, he has^ sub'Jb^ to 
the conditiAis of^the debenture, all the remedies of 
a mortgagee. tVhere there is a trust deed containing 
a charge, the trustees have, Subject to the conditions 
of* the,trust deed, alj the remedies of a mortgagee.^ 
But wher^ the debmtures, as well as the trust deAi, 
contain a charge, there is nothing to prevent tne 
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debenture* holder acting fbr himself, so far as he* is 
able, without the trustees. 

^ *The principal remedies available to secured debeh- 
ture liolders divide themselves into two main classes, 
ilamely (1) remedies which are exercisable without 
the assistance of the Couiv, and (2) remedies which 
require the assistance of the^^urt. 

, Pf the first class are— 

(a) The’exercise of the powpr of ajgpointing a 
receiver. ^ 

(h) The exercise of the power of sale. 

Of the second class are— 

(a) Actions to enforce the security, which may 
involve the appointment by the Court of a receiver, 
or of a receiver or manager, or an order for 
foreclosure or sale of the mortgaged property. 

(h) Actions on the covenant to pay principal and 
interest. ^ 

(c) The presentation of a winding-up petition. * 


The Power of Appointing a Receiver. 

The Conveyancing and Law of Proj^rty Act, 1881, 
by section 19, confers upon mortgagees, in cases 
where the mortgage deed was executed on or after 
1st January, 1882, a power to sell the moi^tgaged 
property when the mortgage money has become due, 
subject to the provisions of the Act. It has been 
held^at this power given to mortgagees does not 
extSid to debenture holders (Blakef v^ HerU and 
Essex Waterworkst 1889, 41 Ch.B.'d£l9), and accord¬ 
ingly that debenture holders have no^ implied power 
of sale. The same action give^ to mortgagees!' when 
the mortgage mcoiey has becon^ due, tha ppwer to 
aj^jpoint a receiver. It Mows that, on the basis of 
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the decision just cited, debenture holdei% have no 
implied gower of appointing a receiver. This decision 
has been adversely criticized on very *s^bstantis4 
.grounds, but it would, in the face of it, be vnsafe 
to rely upon the section as conferring upon debentufe 
holders either a p6wer ofJale or a pov;er of appointing 
a receiver. / 

If hhs therefore become customary, except wher^ 
is not desired that debenture holders should have 
such powSl^to incorporate in the debentures an 
express power to appoint a receiver and to give such 
^receiver a power of sale. 

A specimen of such a power, embodied in one of the 
conditions of a debenture will be found on page 352. 
It will be observed that the condition there set out, 
after empowering the receiver to take possession of 
the mortgaged property, to sell, to carry on the 
business and to compromise, proceeds, as is frequently 
th§ case, to »incorporate sections 19 to 24 of the» 
Conveyancing Act, 1881, as varied and extended 
by the provisions of the condition. Similarly, the 
clause, almost invariably occurring in a trust deed, 
giving to th® trustees the power of appointing a 
receiver, frequently incorporates the provisions of 
those sections, extending and tarying them by refer¬ 
ence to the terms of the clause. These sections, which 
in such cases are of great importance, are printed in 
full in Appendix D (see p. 1^). 

The appointment of a receiver, where th§ ]|jower 
exists, is Sften 1;^e first step taken by a debenture 
holder, or by the trustees of a trust deed, towards 
enforcing the security. It meed hardly be said that 
^at* care must be taken, before the exercise of th^ 
power« tcT^ee that occasion has arisen upon wl^ch 
the^wer may be exercised* 
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The projKjrtion of debenture holders required 6y 
the conation in the debentures must consent ^ making 
|he appointment. If a single debenture holder, with 
the consent in writing of (say) a majority of the holders, 
of the outstanding debentures of the series, ifiay 
appoint, he should sign tlb. appointment, and the 
necessary number of the ^er debenture holders 
sho^d append their signatures to a form of cunient 
to the appointment at the foot of the document. 
In genersd the trustees of a trust' deedf^^rSy appoint 
without the concurrence of any of the debenture 
holders. « 

The appointment of a receiver will become effective 
wiien notice is served on the company. 

By section 94 of the Companies (Consolidation) 
Act, 1908 (see p. 104), any person who appoints a 
receiver or manager of the property of a company 
under any powers contained in any instrument, must 
'Within seven days of the appointment give notice 
of the fact to the Registrar of Companies and pay tlhe 
prescribed fee. The Registrar must then enter the 
fact in the register of mortgages and charges. 
Penalties are prescribed for default in l^hus notifjdng 
the appointment, which, it is to be observed, is the 
duty not of the receiver but of the person or persons 
appointing him. The registration of the fact of the 
appointment of a receiver is a valuable safeguard to 
persons having dealings with the company. 

Po8it&n o! Beoeiver Appointed by vDehentoie 
Holden. ^ 

A receiver appointed by debenture iiolders, or by 
4 he trustees of a trust deed, is in reality an a'genf. 
Whether he*'is the agent of the f>ersons ^pointing 
bun^ 5r the agent of the company, must be determiiied 
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by*the provisions of the power under which he is 
appointed. It is common for it to be expressly 
provided tkat. he is to be the agent of the •compan/, 
apd that the company is alone to be responlible for 
his atts or defaults. And if he is declared to be the^ 
agent of the company, he incurs no personal liability 
for his acts (Owen v. Cr^k, 1895, 1 ^.B. 265). He 
may,* however, either by the express terms of the 
* provisions whereunder he is appointed, (jr on tfie ' 
general const^'gction 6f those provisions, be the agent 
► of the debenture holders or of the trustees, as the case 
may be. Section 24(2) of the Conveyancing Act, 
1881, provides that a receiver appointed under the 
Act is to be deemed the agent of the mortgagor, i.e.^ 
of the company. But, in spite of the fact that the 
provisions of sections 19 to 24 may be incorporated, 
if there is no express provision in the clause under 
which a receiver is appointed to the effect that he is 
to be the agemt of the company, the construction 
placed by the Court upon that clause may be that he 
is the agent of the debenture holders, or of their 
trustees, as the case may be; for the powers of a 
receiver so appointed generally go far beyond the 
powers which a receiver has under section 24 of the 
Conveyancing Act (see In re Vimhos, 1900, 1 Ch. 470; 
Robinson Printing Company v. Chic, 1905, 2 Ch. 123; 
Deyes v. Wood, 1911, 1 K.B. 806). 

Where a receiver is appointed and is the agent of 
the company, and the company subsequentlj' goes 
into liquidaftion, he ceases to be the afent of'Hhe 
company, but fie does not become the agent of the 
debenture hoUers or their ftrustees, unless they in 
fait efinfer upon him any authqjrity to act on their 
behalf ^(Gotfffng v. fiaskell, 1897, A.C. *575). The* 
question a? to whether, on a liquidation supervening, 
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such a receiver becomes personally liable in respect of 
his acts and contracts was left undecided in the case 
}ast cited. It would appear, however, that he dbes 
^ become personally liable, since the dissenting judgment 
<of Kigby, L. J., in the Court of Appeal, the decision of 
which Court was reversed^ by the House of Lords, 
was expressly" approved several of the Lords, 
and in that judgment there are very strong indications 
■ that the yiew of Rigby, LJ., was that the receiver, 
after liquidation, became personally liaj^ (see GaskeU 
V. Gosling, 1896, 1 Q.B. at p. 700). 

Where a receiver is appointed by debenture holders 
or their trustees, the Court will not, when a liquidation 
rupervenes, appoint the liquidator in his place, but 
will order the liquidator to give up possession of the 
mortgaged property to the receiver (In re Pound Son 
and Hutchins, 1889, 42 Ch. Div. 402). 

The position of a receiver appointed by the Court 
differs widely from that of a receiver appointed by 
debenture, holders, as will be seen hereafter (p. 85}. 

Duties of ft Receiver Appointed by Debenture Holders. 

There are certain statutory duties ^ich a receiver 
who has been appointed under the powers contained 
in any instrument is hound to perform. As has been 
stated above, the fact of his appointment shoiUd have 
been registered by the person or persons appointing 
him within seven days of the appointment. He 
himseK, by section 95 of the Act (see p. 105), must, 
if hie; has ta^en possession, (1) once in every half-year 
while he remains in possession file With the Registrar 
an abstract in the prei^bed form his receipts 
and payments during the period to which the abstract 
‘‘rejat^; (2>} on ceasing to act, iUe a simile at^tract; 
(S)<on ceasjpg to act, file with the Registrar notice 
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to*that effect. This notice must be entered by the 
Registrar in the register of mortgages and charges. 
Receivers who fail to comply with these .provisioiffe 
^e liable to penalties. * 

A^form of Abstract of Receipts and Payments by 
Receiver or Manager wilLbe found at page 125 (Ap¬ 
pendix A, Form No. 5). form of Notice by Receiver 
or Manager on ceasing to act will be found at p. 126 
(Appendix A, Form No. 6). , * 

A further-s^J^ty is prescribed by section 107 of the 
Act (see p. 110), which provides that where a receiver 
js appointed on behalf of the holders of debentures 
secured by a floating charge, or possession is taken 
by them or on their behalf of any property comprised 
in dr subject to the charge, then, unless a winding-up 
is in progress, the debts, which in a winding-up are 
entitled to preferential payment under section 209 
of the Act (see p. 113), are to be paid forthwith out of 
assets coming to the hands of the receiver or person 
taking possession, in priority to any principal or interest 
due on the debentures. The benefit of a floating charge 
is thus by statute postponed to certain debts, which 
must be paid l^y the receiver as soon as he has assets. 

The date from which the debts entitled to prefer¬ 
ential payment are to be reck«>ned for the purposes 
of section 107 is the date of the appointment of the 
receiver, or of possession being taken. These debts 
are thus enumerated in section 209 of the Act— 

(a) All parochial or other local rates due from the^mpany 
at the date ., and having become due and ^yable vdthin 
twelve months before that date, and all assessed taxes, 
land tax, property or income tax assessed on the company 
up to the fifthiday of April n^t before that date, and not 
exceeding in the whole one year's assessment; 

{b) All wiues or salary of any cldtk or serv|nt in respeol 
of services'^^mdered Jto the company during four moiftha 
before the said date, not exceeding fifty pound%; and * 



DEBENTURES 


[e) AU of any workman or labourer not exceeding 

twenty-five pounds, whether payable for time or for piece 
work, in respect of services rendered to the company during 
t^o months before tiie said date: Provided tfa^t where aihy 
"labourer in husbandry has entered into a contract for the 
payment of a portion of his wages in a lump sum at thg end 
of the year of hiring, he shall have priority in respect of the 
whole of such sum, or a part thereof, as the Court may decide 
to be due under* the contract, Woportionate to the time of 
service up to the said date ; ana 

^ all amounts (not exceeding in any individttal case 
one hundred pounds) due in respect of compensation under 
the Workmen's Compensation Act, 19$6, the Utility wherefor 
accrued before the said date, subject nevertheless to the 
provisions of section five of that Act. 

The foregoing debts shall— c 

(а) Rank equally among themselves and be paid in full, 
unless the assets are insufficient to meet them, in which case 
tfiey shall abate in equal proportions; and 

(б) In the case of a company registered in England or 
Ireland, so far as the assets of the company available for 
payment of general creditors are insufficient to meet them, 
have priority over the claims of holders of debentures under any 
floating charge created by the company and be paid accordingly 
out of any property comprised in or subject tp that charge. 

The National Insurance Act, 1911, by section ITO, 
adds to the list of debts entitled to priority in a 
winding-up contributions payable under that Act 
by a company in respect of employed pontributors or 
workmen in an insured trade during the four months 
before the date of th^ winding-up. It would seem, 
however, that since the priority is there given “in 
the distribution of the assets of a company being 
wound up,” these contributions do not take priority 
over tlK; claims of debenture holders where there is no 
windlng-up, ^^and accordingly that they are not 
included in the debts which a receiver is bound to 
pay under section 107 of tlje Companies (^nsoHdation) 
Act, 1908; but the matter is not free from doubt. • 
from the above statutory ikities^ the 
dift^ of a^ceiver depend upo^ the terms olfrhis 
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appointment. As has been Already pointed cmt (p. 77), 

he is in gjeneral authorized to do a great deal more 
than a receiver whose statutory powers are defined 
section 24 of the Conveyancing Act, 1881, who hsfi* 
“ power to demand and recover all the income of thef 
property of which ^le is ajpointed receiver, by action, 
distress, or otherwise .. .Jand to give eftectual receipts 
... for^the same.’* This is the primary power of any 
receiver, and he will therefore (unless the persons* 
appointing him have already done so) give notice 
to persons from whom money is or may be due to pay 
it to him. 

By the terms of his appointment he generally has 
power to take possession of all or any of the property 
charged, to carry on the business, to sell and to 
compromise. In practice he will enter into possession, 
carry on the business, collect the income and, if 
necessary, sell all or any of the assets. Out of the 
pro^ceeds he \\41i pay all necessary outgoings of the 
business, including interest on any charges having 
priority, retain his remuneration and pay to the 
debenture holders pari passu interest due to them. 
In the event o4 a sale with the view of paying off the 
principal, any surplus will, of course, be handed to the 
company, as well as any surplus income if there is no 
sale. 

As regards the power of sale, this may be, and 
frequently is, vested in the receiver, but sometimes 
the trustees of a trust deed are themselves em|)owered 
to sell in c^ain specified events on whicli the sectrity 
becomes enforceable. 

A receiver/hiay not cany on the business of the 
company, unless he is expressly empowered to do 
so. If h^^ so epipowered, he may di everything 
thaf is reasonably necessary for the purpose, such^as 
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buying axfd selling goods, Employing labour, and even 

borrowing. 

•- 

'Actions to Entoroe the Security. 

Of the remedies open to debenture holders, and to 
debenture stock holders actmg through their trustees, 
the commonest is an actiomto enforce the security, 
commonly called a debenture holders* action.- 'Fre¬ 
quently the primary object of such an action is to 
obtain the appointment by the Court of .rafTeceiver and 
manager. The plaintiffs are one or more debenture 
holders, suing on behalf of themselves and all othe» 
the holders of the debentures of the series, and the 
Company is defendant. The writ in this t 3 q>e of 
action claims (1) a declaration of charge, (2) accounts 
and enquiries, (3) payment, (4) foreclosure or sale, 
and (5) a receiver and manager. It would be beyond 
the scope of this book to deal with aU the steps in 
such an action, when the claim is fully pressed, ^d 
a judgment is obtained and duly worked out. 
Debenture holders’ actions are always brought in the 
Chancery Division of the High Court. 

r 

Bdoeivar Appointed by the Court. 

In general, the first ^d most important step taken, 
after the action is launched, is to apply by motion 
to the Court for the appointment of a receiver, and 
usually also a manager, the business of the company 
is a going concern. 

Ttie Court'will appoint a receiver, and, & necessary, 
also a manager, when the company is in default in 
the payment of principal and interests It will abo 
do so, if it is satisfied by evidence that the security 
is4n jeopardy, or if a winding-^p has^mmenced 
01 ^ threatened ^ 
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n the company is in liquidation, the» receiver 
appointed by the Court may be the official receiver 
(set. 162 dl the Act; see p. 112). • • 

, The effect of the appointment of a receiver by the * 
Courf is that the Court assumes the protection of the* 
property which ccnstitut^ the security, and holds 
it for the benefit of the (jAenture holders interested ; 
and if a manager is also appointed, the management 
* of the property is management by the Co\jrt. Sudh * 
a receiver is an^officer 6f the Court, and any interference 
»with his possession is a contempt of Court. 

, It follows that his position is wholly different from 
that of a receiver appointed by debenture holders 
(see p. 78). “ He is not the agent of the companyf 
They do not appoint him; he is not bound to obey 
their directions ; and they cannot dismiss him however 
much they may disapprove of the mode in which he 
is carrying on the business. Only the Court can 
dismiss him or^ive him directions as to the mode of 
car^ydng on the business, or interfere with him, if he 
is not carrying on the business properly.... It must be 
that the intention is that he shall act in pursuance of 
his appointmei^ on his own responsibility and not as 
an agent, because otherwise nobody will be responsible 
for his acts. The company caanot be liable, for he 
is not their agent, and the Court clearly cannot be 
liable. Therefore any orders which he may give . . . 
must prima facie be orders given on his own 
responsibility and credit ** (per Esher, M.R., iH Burt 
v. BuU, 1898, 1 Q.B. at p. ^9). But, thCugh per^n- 
ally liable, he has a right of indemnity against the 
assets in resj^ct of liabilitiies properly incurred, in 
priority to all other claims (Straps v. BuUt 1895, 2 Ch. 

1; an<^ s^ef-Glasdir Copper Mines, 1906, \ Ch. 365; 
In re Boynton, lOlOl 1 Ch. 519). 
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A receiver appointeci by <he Court must give secitfity 
duly to account for what he shall receive, and he is 
Allowed a proper salary or allowance. ' ^ 

A manager is in general only appointed if it is 
accessary, in order to secure the sale of the bushiess, 
that the business should be kept going. Accordingly, ’ 
a manager is usually appdipted for a fixed period 
only, generally three months, and if it be desired to 
continue Ips appointment a further order is necessary. 
Where a manager is required," the s^e person is 
usually appointed both receiver and manager. 

By section 94 of the Act (see p. 104), the fact of the 
appointment of a receiver must be notified to the 
Registrar by the person obtaining the order within 
seven days from the date of the order. 

Duties of Receiver Appointed by the Court. 

The order whereby a receiver is appointed contains 
a direction to him to pay forthwith ovt of any assets 
coming to his hands the preferential debts specified 
on page 81. It also provides for his passing his 
accounts, as a rule, at intervals of six months. The 
details of this procedure are provided |or by Order 50, 
Rules 18 to 22, of the Rules of the Supreme Court. 

His chief duties, ai^art from the above, are to take 
possession of the property charged, to rejeeive the 
rents, to collect debts, to let land and houses, and 
generally to act as owner. If he be manager also, he 
will tafke all necessary steps to carry on the business, 
pending a favourable opportunity for a sade. 

It is frequently desirable, or ev^ hecessary, for a 
receiver and manager to^ obtain the difections of the 
Court. Speaking generally, the sanctioh of theCotirt 
isu necessary to any act involving expanse ,to the 
property, or any Mastic step. ^The application is 
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made by the plaintiffs ift the debenture holders* 

action. Examples of cases where the Court will be 
asked to sanction action by the receiver afe^where a ^ 
sale is contemplated, where it is desired to comipence 
proceedings to enforce a claim, or where it is expedient* 
*to borrow. • ^ 

It is to be observed that the appointment of a 
receiver and manager operates as a dismissal of the 
employees of the company {Reid v. Explosives Company* 
1887, 19 Q.B J). 264/. 

pther Remedies by Action. 

Whilst the procedure by debenture holders’ action 
is the most effective remedy open to debenture holders, 
since the peculiar advantages of the security are 
relied on, other forms of legal proceedings are also 
open to them to which it may occasionally be desirable 
to have recourse. If the security is inadequate, 
it may be moie effective to sue on the covenant for 
payment of principal or interest or both, and after 
judgment to issue execution. Or an unpaid debenture 
holder can, if he pleases, present a petition for winding- 
up the comp 2 my, and then prove in the winding-up. 
But these remedies are unlikely to be resorted to, 
when the far more effective remedy of enforcing the 
security by action is available. 


f— 



CHAPTER IX 

STATUTORY PROVISIONS 


In this chapter are reproduced, far convenience of 
reference, the portions of the Companies (Consolidation) 
Act, 1908 (8 Edw. VII, c. 69), relating to, or contahiing 
‘’references ^o debentures, debenture stock, borrowing 
powers, mortgages and charged, andr receivers or 
managers. Where the subject matter of a particular 
section has already been discussed or referred to, 
references are given to the preceding pages where the 
topic is dealt with. Notes are added to the sections 
where the subject seems to demand it. 

It has not been thought necessary in most cases 
to reproduce the sections of Part II of the Act (which 
deals with winding-up), in which creditors are men¬ 
tioned. A debenture holder is, of coiv^e, a creditor, 
and in the vast majority of cases a secured creditor. 
But it is comparatively seldom that, where a company 
is being wound up, a debenture holder has not 
previously taken steps to enforce hj^ security by 
the appointment of a receiver, and accordingly he has 
in general little direct econcem in the liquidation. 

Neither has it been thought necessary to set out 
sections 49, 50, 53 and 54 of the Act, in which the 
rights of creditors in certain cases of reduction of 
capital Ire dealt with. 

Atte&tioa of Ohieote of Oompiuiy. 

9.—(1) Subject to the provisions of this section a company 
may, special resolution, al^ the provisipiis of its memor¬ 
andum with respect to the objects of the cbnipany, 80 < far as 
-r'w be required to enable it— 

Mo) to ca^ on its business more economically cr more 
:''|mc^tly ;fOr 
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* (6) to attain its main purpc^ by new v improved 
means; or 

(c) t^nlarge or change the local area of its operatioi^; 

or * ^ ^ 

(d) to carry on some business which under existing* 
cifpumstances may conveniently or advantageouSly 
combined with the business of the company; or 

(e) to restrict or abandon any of th^ objects specified 
in the memorandum. 

(2^ pie alteration shall not take effect untU and except 
in so far as it is confirmed on petition by the court. • e 

(3) Before confirming; the alteration the cotrt must be 

satined— • 

(а) that sufficient notice has been given to every holder 
of debentures of the company, and to any persons or class 

* of persons whose interests will, in the opinion of the court, 
be affected by the alteration; and 

(б) that, with respect to every creditor who in theopinifn 
of the court is entitled to object, and who signifies his 
objection in manner directed by the court, either 1^ consent 
to the alteration has been obt^ed or his debt or claim has 
been discharged or has determined, or has been secured 
to the satisfaction of the court: 

Provided that the court may, in the case of any person or 
da^, for spedat reasons, dispense with the notice required 
by section. 

(4) The court may make an order confirming the alteration 
either wholly or in part, and on such terms and conditions 
as it thinks fit, and may make such order as to costs as it 
thinks proper. « 

(5) The court shall, in exercising its discretion under this 
section, have regard to the rights ai^ interests of the members 
of the company or of any class of them, as well as to the rights 
and interests of the creditors, and may, if it thinks fit, adjourn 
the proceedings in order that an arrangement may be made 
to the satisfaction of the court for the purchase of the interests 
of dissentient members; and may give such direc^^ons and 
make sucb orders as it may think expedient for fadlitating 
or carrying •into effect any such arrangenflnt: Provided 
that no pi^ of Idie^pital of the company may be expended 
in any such purchase. 

(6) An office copy of 1±ie order confirming the alteration, 
tdgetilbr with a printed copy of the memorandum as altered, 
shall, within fifteen days from the date of 4he order, •bb' 
delivered by the coyipany to the registrar of compands, 
andffie shall register the same, and shall certify the legistralion 
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under his hat.d, and the certificate shall be condusive evidence 
that all the requirements ot this Act with respect to the 
alteration and tiie confirmation thereof have beenh^comphed 
yiith« and (-thenceforth the memorandum so altered shall 
be the memorandum of the company, 
c The court may by order at any time extend the tim^-for 
the delivery of documents to the registrar under this set^on 
for such period as,the court may thhik pioper. 

(7) If a company makes default in delivering to the regis¬ 
trar of companies any document required by this section tp be 
f’dr/ered to him, the company shall be liable to a fihe not 
exceeding ten pounds for every day during which it is in 
default. ' 

The above section in effect provides as regards 
debenture holders that, on application to the Court 
by a company to confirm an alteration in its memoran- 
di&n of association (see p. 19), they are entitled to 
notice of the proposed alteration, and may appear 
and object. 

Annual Lift of Hemben and Summaiy. 

B6.—(1) Every company having a sharer capital shall once 
at least in every year make a list of all persons who, on the 
fourteenth day after the first or only ordinary general meetihg 
in the year, are members of the company, and of all persons 
who have ceased to be members since the date of the last return 
or (in the case of the first return) of the incorporation of the 
company. ^ 

(2) The list must state the names, addresses, and occupa¬ 
tions of all the past and present members therein mentioned, 
and the number of shares If^d by each of Ihe existing members 
at the date of the return, specifying shares transferred since 
the date of the last return or (in the case of the first return) 
cf the incorporation of the company by persons who are still 
members (^d have ceased to be memb^ respectively and 
the dstes of registmtion of the transfers, and must contain 
a summary di&dngoishing between shares issued for ca^ 
and shares issued as fully or partly paidi up^ otherwise than 
in cash, and specifying the foUowing particulars— 

(a) the amount of the share capital of theix>mpaay, and 

the number of the shqres into which it is dmded; * * 

(b) the nifmber of shares taken from the commencement 

d tte company up to the date of the return; ' 

^ (s) the amount called up on eadi share; ^ 
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(d) the total amount of 6aUs received; 

(a) the total amount of calls unpaid; 

(/) tie total amount of the sums (if any) p^id by waysof 
coznmission in respect of any shares or debenture^ or allowed 
. by way of discount in respect of any debentures, sipce the 
^te of the last return; • 

(g) the total number of shares forfeited; 

(A) the total aAiount of shares or stock for which share 
warrants are outstanding at the date of the return; 

• (id ^otal amount of share warrants issued and sur¬ 
rendered respectively since the date of the last retunr; • 
(A) the number o^ shares or amount of stdbk compri^ 
in each shaae warrant; 

(/) the names and addresses of the persons who at the 
date of the return are the directors of the company, or 
occupy the position of directors, by whatever name called ,• 
and 

(m) the total amount of debt due from the company«in 
respect of all mortgages and charges which are required (or, 
in the case of a company registered in Scotland, which, 
if the company had b^n registered in England, would be 
required) to be registered with the registrar of companies 
under tliis Act, or which would have been required so to be 
registered if created after the first day of July nineteen 
hundred and ^ght. 

(3) The summary must also (except where the company 
is a private company) include a statement, made up to such 
date as may be specified in the statement, in the form of a 
balance sheet, au^ted by the company's auditors, and con¬ 
taining a sumnAxy of its share capital, its liabilities, and its 
assets, giving such particulars as will disclose the general 
nature of those liabilities and assets, and how the values of 
the fixed assets have been arrived at, but the balance sheet 
need not indude a statement of profit and loss. 

(4) The above list and summary must be contained in a 
separate part of the register of members, and must be con- 
pleted within seven days after the fourteenth day%ioresaid, 
and the company must forthwith forward to^the registrar of 
companies a »>py signed by the manager or by the sedbtary 
of the company.* * 

(5) If a company makes default in complying with the 

xj^uiraments pf this section if shall be liable to a fine not 
exceemng five pounds for every day during which the defaijjt 
continues, and every director and manager of the company 
who knowingly and wilfully authorizes or permits the default 
shan be liable to the like penalty. * 
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As to th^ issue of debentures at a discount, see page 

t As tortbe mortgages and charges required to l)e 
registered with the Registrar of Companies, see pages 
80 to 60. 


First Statutory Ueeting of Company. 

S5. —(1) Every company limited by shares and regis^red 
after the tot day of January nineteen hundred and one 
sh^, withiK a period of not less than one month nor more 
than three months from the date af vrhich tbe company is 
entitled to commence business, hold a general" meeting of the 
members of the company whi^ shall ^ called the statutory 
meeting. 

(2) The directors shall, at least seven days before the day 
which the meeting is held, forward a report (in this Act 

called the statutory report") to every member of the 
company and to every other person entitled under this Act 
to receive it. 

(3) The statutory report shall be certified by not less than 
two directors of the company, or, where there are less than 
two directors, by the sole (Sector and manager, and shall 
state— 

(a) the total number of shares allotted, distinguisUng 
shves allotted as fully or partly paid up otherwise than 
in cash, and stating in the case of shares partly paid up 
the extent to which they are so paid up, and in either 
case the consideration for which they have been allotted; 

-{b) the total amount of cash received ^y the company 
in respect of all the shares allotted, distinguished as 
aforesaid; e 

{c) an abstract of the receipts of the company on account 
of its capital, whether from shares or debentures, and of 
the payments made thereout, up to a date within seven 
days of the date of the report, exhibiting under distinctive 
headiilgs the receipts of the company from shares and 
debentures a^d other sources, the payments thereout, 
aiSd particulars concerning ^ balanc^ remaining in hand, 
and an account or estimate of the preliminary Expenses 
of the company; 

(d) the names, addre8ses,*and desciiptions^f the dipsctom, 

auditors (if any), managers (if any), and secretary of ^e 
tompany; ®and ^ 

(e) the particulars of any contract, the modification of 
wU^ is TO be submitted to the mec^g for ite approval 
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together with the partictflars * of tiie motffication or 
proposed modification. 

«(4) The^tatutory report shall, so far as it r^tes to the 
shares allotted by the company, and to the cash received* 
in respect of such shares, and to the receipts and payments 
of the company on capital account, be certified as correte 
by the auditors, if any, of the company. 

(5) The directors Iha^ cause a copy of the statutory report, 

certified as by this section requir^, to be filed with the 
regiftrex of companies forthwith after the sending thereof 
to the members of the company. • • 

(6) The directors sl^l cause a list showing the names, 
descriptions, and addresses of the members of the company, 
and the number of shares held by them respectively, to he 
produced at the commencement of the meeting, and to 
remain open and accessible to any member of the company 
during the continuance of the meeting. 

(7) The members of the company present at the meeting 
sh^l be at liberty to discuss any matter relating to the forma¬ 
tion of the company, or arising out of the statutory report, 
whether previous notice has been given or not, but no resolu¬ 
tion of which notice has not been given in accordance with 
the articles may be passed. 

(8) The meeting may adjourn from time to time, and at 
aiw adjourned ^neeting any resolution of which notice has 
been given in accordance with the articles, either before or 
subsequently to the former meeting, may be passed, and the 
adjourned meeting shall have the same powers as an original 
meeting. 

(9) If a petition is presented to the court in maimer pro¬ 
vided by Part iV of this Act for winding up the company 
on the ground of default in filing the statutory report or in 
holding the statutory meeting, the court may, instead of 
directing that the company be wound up, give directions for 
the statutory report to be filed or a meeting to be hdd, or 
make such other order as may be just. 

(10) The provisions of this section as to the foiw^ding and 

filing of the statutory report shall not apply in the case of a 
private cooipany. • ^ 

By the ab<Jve* section, the abstract of receipts and 
payments, which must be,embodied in the statutory 
repdh, must include under a distinctive heading the 
receipts of the company on capital iccount ffom 
deb^tures. 
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SpeoiAe BPoninmoBte ai 'to Particalan ot Pfoipeotoi- 

81.—(1) Every prospectus issued by or cm behalf of a 
ormpany. or by or on l^half of any person who is Ct has been 
^engaged o( interested in the formation of the company, must 
state-^ 

(а) the contents of the memorandum, with the n^es, 

descriptions, and addresses of the signatories, and the 
number of shac^ subscribed for by them respectively; 
and the number of founders or management or deferred 
shares, if any, and the nature and extent of the interest 
6f the holders in the property and profits of the company; 
and • c 

(б) the number of shares, if any, fixed by the articles 
as the qualification of a director, and any provision in 
the articles as to the remuneration of the directors; and 

\c) the names, descriptions, and addresses of the,directors 
or proposed directors; and 

(d) the minimum subscription on which the directors 
may proceed to allotment, and the amount payable on 
application and allotment on each share; and in the 
case of a second or subsequent ofier of shares, the amount 
ofiered for subscription on each previous allotment made 
within the two preceding years, and the amount actually 
allotted, and the amount, if any, paid on the shares so 
allotted; and ^ 

ifi) the number and amount of shares and dehentufes 
whii^ within the two preceding years have been issued, 
or agreed to be issued, as fully or partly paid up otherwise 
than in cash, and in the latter case ^e extent to which 
they are so paid up, and in either case t]Ke consideration 
for which those shares or debentures have been issued or 
are proposed or intended to be issued; and 
(/) the names and addfesses of the vendors of any property 
purchased or acquired by the company, or prc^posed so to 
be purchased or acquired, which is to be paid for wholly 
or partly out of the proceeds of the issue offered for 8u1> 
scripti(m by the prospectus, or the purchase or acquisition 
of which has not been completed at the date of issue of the 
prc^^pectus, at.d the amount payable in cash^ shares, or 
debentures, to the vendor, and where the^e is more than 
one separate vendor, or the company is a sub-purchaser, 
the amount so payable to .each vendor: Provided that 
where the vendors or any of them are a fimf the mefiibcaft 
.f»f the firm ^hall not bh treated as separate vendors; and 
'"{g) the amornit (if any) paid or pa 3 rable as pivchase 
teoney in ca^, shares, or debentufes, for any sudi property 
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Is aforesaid, spedfying tlie*amount (if any) «f>ayable for 
goodwill; and 

^ (A) the amount (if any) paid within the two precedii^g 
yem, or payable, as commission for subscribihg or agree<^ 
ing to subscribe, or procuring or agreeing to procure sub- 
sciiptions, for any shares in, or debentures of, thecom^ 
pany, or the rate of any such commission: Provided 
that it shall not*be necessary to stat^ the commission 
payable to sub-underwriters; and 
4i),the amount or estimated amount of preliminary 
expenses; and • • 

ij) the amount paid within the two preceding years or 
intended to 1^ paid td any promoter, and the consideration 
for any such payment; and 

(A) the dates of and parties to every material contract, 
and a reasonable time and place at which any material 
contradt or a copy thereof may be inspected: Provided 
that this 'requirement shall not apply to a contract enterqfl 
into in the ordinary course of the business carried on or 
intended to be carried on by the company, or to any 
contract entered into more th^ two years before the date 
of issue of the prospectus; and 
(/) the names and addresses of the auditors (if any) 
of the company; and 

(m) full pasficulars of the nature and extent of the 
iflterest (if any) of every director in the promotion of, or 
in the property proposed to be acquired by, the company, 
or, where the interest of such a director consists in being 
a partner in a firm, the nature and extent of the interest 
of the firm, with a statement of all sums paid or agreed 
to be paid to IfSm or to the firm in cash or shares or other¬ 
wise by any person either to induce him to become, or to 
qualify him as, a director, or otherwise for services ren¬ 
dered by him or by the firm in connection with the promotion 
or formation of the company; and 
(») where the company is a company having shares of 
more than one class, the right of voting at meetings of 
the company conferred by the several classes bf shares 
respectively. 0 


(2) For the pqjpQses of this section every person shall be 
deemed to be a vendor who has entered into any contract, 
absolute or conditional, for the^sale or purchase, or for any 
optioneof purchase, of any property to be acquired by the 
company, in any case where— * • 

(a)*the purchase poney is not fully paid at the date^of 
isBfe of the prospectus: or 
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(d) theprpurchase money & to be paid or satisfied wholly 

or in part out of the proceeds of the issue offered for sul> 
a scriptmn by the prospectus; or e , 

^ {c) tlie'contract depends for its validity or fulfilment on 

the result of that issue. 

( 

' (3) Where any of the properly to be acquired by th^'^ com¬ 

pany is to be taJcen on lease, this section shall apply as if the 
expression “ vendor " included the lessor, and the expression 
“ purchase money included the consideration for the lease, 
and the expression " sub-purchaser ” included a sub4e^ee. 

*^4) Any j^ndition requiring or binding any applicant for 
sh^es or debentwes to waive compliance with any requirement 
of this section, or purporting to affect him wKh notice of any 
contract, document, or mat^ not specifically referred to in 
the prospectus, shall be void. 

(5) Where any such prospectus as is mentioned in this 
se(^on is published as a newspaper advertisement, it shall 
fiot be necessary in the advertisement to specify the contents 
of the memorandum or the signatories thereto, and the 
number of shares subscribed for by them. 

(6) In the event of non-compliance with any of the require¬ 
ments of this section, a director or other person responsible 
for the prospectus shall not incur any liability by reason of the 
non<-compli^ce, if he proves that— 

(a) as regards any matter not disclosed, he was''not 

cognisant thereof; or 

the non-compliance arose from an honest mistake 

of fact on his part: 

Provided that in the event of non-coni|>liance with the 
requirements contained in paragraph {m) of subsection (1) 
of this section no direc|or or other person shall incur any 
liability in respect of the non-compliance unless it be proved 
that he had knowledge of the matters not disclosed. 

(7) This seefioq shall not apply to a circular or notice 
in'sriting existing members or denture holders of a company 
to subscribe eitoer for shares or for debentures of the com¬ 
pany. whether with or without the right to renounce in 
favour of oth^r persons, but subject as aforesaiS, this section 
shall apply to any prospectus whether issued on or with 
reference to the formation of a company at subsequently. 

(8) The requirements of this section as to the memorandum 
and the qualification, remuneration, and intefisst of dftect<$rs, 
Ihe names, descriptions, and addresses of directors or proposed 

’ c^rectors, and the amount or estimatedramount of pTwiminary 
^ .expenses, ihrll not apply in'the case of a prospectus teued 
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more than one yeeur after the date at which the company is 
entitled to commence business. 

Nothing in this section shall limit or diminish an^ 
liability whidb any person may incur under the gfneral law 
or £his Act apart from this section. * 

(See pp. 16 and 75.) 

OUigations ot CompaniM where no Proepe^to is Iisned. 

82.—(1) A company which does not issue a prospectus 
on ot path reference to its formation, shall not allot any 
• of ite shares or debentures unless before the first allotmcpt^ 
» of either shares or debentures there has been filed with the 
registrar of con^panies a statement in lieu of prospectus signed 
, by every person who is named therein as a director or a pro¬ 
posed durector of the company or by his agent authorized 
fn writing, in the form and containing the particulars set out 
in the Seo^^Schedule to this Act. 

(2) This section shall not apply to a private company gr 
to a company which has allotted any shares or debentures 
before the first day of July nineteen hundred and eight. 

(See p. 16.) 

84.—(1) Where a prospectus invites persons to subscribe 
for shares in or debentures of a company, every person who 
is a director of the company at the time of the issue of the 
prc^pectus, and Ivery ]^rson who has authorized the naming 
of tom and is named in the prospectus as a director or as 
having agreed to become a director either immediately or 
after an interval of time, and every promoter of the company, 
and every person who has authorized the issue of the pros¬ 
pectus, shall be ]|able to pay compensation to all persons who 
subscribe for any shares or debentures on the faith of the 
prospectus for the loss or damage they may have sustained 
by reason of any untrue statemen^therein, or in any report 
or memorandum appearing on the face thereof, or by reference 
incorporated therein or issued therewith, unless it is proved— 

(a) with resp^t to every untrue statement not purport¬ 
ing to be made bn the authority of an expert, or ^ a public 
official document or statement, that he had reasonable 
ground toPbelieve, and did up to the time 8f the allotment 
of the ahaxeatOfdebentureSf as the case may be, beUeve, 
that the statement was true; and 

^ (b) with respect to every ^untrue statement purporting 

to be a steftement by or contaii^ in what purports to 
be a copy of or extract from a report or valuation of^an 
esqrdtt, that it fairjy r^resented the statement, or was a 
cdinect and fair copy of or extract from^the report* or 
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valuatiofl. Provided thaf the director, person named 
as director, promoter, or person who authorized the issue 
of the prospiwtus, shall be liable to pay compensation as 
aforesaid if it is proved that he had no reasonable ground 
to believe that the person making the statement, report, or 
vajuation was competent to make it; and , 

(c) with respect to every untrue statement purporting 
to be a statement made by an offichQ person or contained 
in what purports to be a copy of or extract from a public 
official document, that it was a correct and fair ];^pj'esen- 
, tation of the statement or copy or extract from the 
documenC: ^ 

or unless it is proved— 

(i) that having consented to become a director of the 
company he withdrew his consent before the issue of the 
prospectus, and that it was issued without his authority or 
consent; or 

( (u) that the prospectus was issued without nis knowledge 

or consent, and that on becoming aware of its issue he 
forthwith gave reasonable public notice that it was issued 
without his knowledge or consent; or 

(iii) that after the issue of the prospectus and before 
allotment thereunder, he, on becoming aware of any untrue 
statement therein, withdrew his consent thereto, and 
gave reasonable public notice of the withdrawal, an^ of 
toe reason therefor. 

(2) Where a company existing on the eighteenth day of 
August one thousand eight hundred and ninety, has issued 
shares or debentures, and for the purpose of obtmning further 
capital by subscriptions for shares or debentures issues a pro¬ 
spectus, a director shall not be liable in respect of any stote- 
ment therein, unless has authorized toe issue of the 
prospectus, or has adopted or ratified it. 

(3) Where toe prospectus contains the name of a person 
as a director of the company, or as having agreed to b^me 
a director thereof, and he has not consent^ to become a 
director, «or has withdrawn Ms consent before the issue of 
the prospectus, and has not authorized or consented to the 
issue thweof, toe directors of the company, except any without 
whose knowledge or consent the prosp^utf was issued, and 
any other person who authorized toe issue thereof, sh^ be 
liable to indemnify toe person named as aforesaid agahiKit 
all damages, costs, an^ expenses to which hi may b^ mime 
lW>le by reason of his name having been inserted in toe 
ptpspectus, or in defending himself ag^|ist any action^or legal 
proceedings brought against him in respect thereof. ^ 
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(4 Every person who by reason hie being ^ director, 
or named as a director or as having agreed to become a 
director, or gf his having authorized the issue of the prospectus,^ 
becomes liable to make any payment under this section 
may* recover contribution, as in cases of contract, nrom any 
other person who, if sued separately, would have been liable 
^ make the same payment, imless the person who has become 
so liable was, and that other person was not. guilty of 
fraudulent zhisrepresentation. 

(5) JFor the purposes of this section— 

• The expression ‘^promoter” means a promoter who 
was a party to the preparation of the prospectUI, or of the 
portion thereof containing the untme statement, but 
« does not include any person by reason of his acting in a 
professional capacity for persons engaged in procuring 
* the forzj^tion of the company: 

The mipression “ expert" includes engineer, valuer, 
accountant!!\ind any other person whose profession give% 
authority to a statement made by him. 

(5ss p. 75.) 

85. —(7) In the case of the first allotment of share capital 
payable in cash of a company which does not issue any 
invitation to the public to subscribe for its shares, no allot¬ 
ment shall be ma^e unless the minimum subscription (that is 
to say)— 

{a) the amount (if any) fixed by the memorandum or 
artides and named in the statement in lieu of prospectus 
as the minimum subscription upon which the directors 
may proceed to allotment; or 

(6) if no amdimt is so fixed and named, then the whole 
amount of the share capital other than that issued or 
agreed to be issued as f^y or partly paid up otherwise 
than in cash, 

has been subscribed and an amount not less than five per 
cent, of the nominal amount of each share payable in cash 
has been paid to and received by the company. ^ 

This subsection shall not apply to a private company 
or to a company which has allotted any share! or dehent^es 
before the first day of July nineteen hundidi and dght. 

Be|triotioiu on Commenoement pf Bnsinesi. 

87.-(l) A company shall not commence any business or 
exercise^y borrowing powers unless— * 

(«) shares hdd sdbject to the payment ^ the whole 
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amount thereof in ca^ hanre been allotted to an amddnt 
not less in the whole than the minimum subscription; and 
(6) every director of the company has paid |p the com- 

r y op hach of the shares taken or contracted to be taken 
him, and for which he is liable to pay in cash^ a prcn 
poriion equal to the proportion payable on appl^n^h 
and allotnmnt on the shares offered for public sul^ription^^ 
or in the ca^ of a company which does not issue a 
prospectus inviting the public to subscribe fo^ its shares, 
on the shares payable in cash; and ^ 

, {c} there has l^n filed with the registrar of companies a 
statutoryriedaration by the secretary or one of the directors, 
in the prescribed form, that the fiforesaid ^conditions have 
been complied with; and 

(d) in the case of a company which does not issue a' 
prospectus inviting the public to subscribe for its shares, 
there has been filed with the registrar of cp^panies a 
statement in lieu of prospectus. 


(2) The registrar of companies shall, on the filing of this 
statutory declaration, certify that the company is entitled 
to commence business, and that certificate shall he conclusive 
evidence that the company is so entitled: 

Provided that in the case of a company which does not 
issue a prospectus inviting the public to subscribe for its 
shares the registmr shall not give such a Obrtificate unless a 
statement in lieu of prospectus has been filed with him.^ 

(3) Any contract xiiade by a company before the date at 
which it is entitled to commence business shall be provisional 
only, and shall not be binding on the company until that date, 
and on that date it shall become binding. 

(4) Nothing in this section shall prevent ue simultaneous 
offer for subs^ption or allotment of any shares and debenhftes 
or the receipt of any qnoney payable on application for 
debentures. 

(5) If any company commences business or exercises 

borrowing powers in contravention of this section, every person 
who is i^ponsible for the contravention shall, without pre¬ 
judice to any other liability, be liable to a fine not exceeding 
fifty pounds fcr every day during which the contravention 
coimnues. » 

(6) Nothing in this section shall apply to a private company, 
or to a company registered before the first day of January 
nineteen hundred and one, ol to a company res^teiedcbef^ 

first day q| July nineteen hundred and eight which does not 
jame a prospectus inviting the public to subsmbe for its shares. 

(5si p. 26.) 
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8ti4emeiit in Balanoe Sbeet ag to cAmiirioM aniDisooimts. 

90.—Where a company has paid any sums by way of 
commissioi^in respect of any shares or debentures^at allowed* 
any sums byway of discount in respect of any debentures, the . 
to^ amount so paid or allowed, or so much thereof as h^s not 
be^ jl^tten ofi, shall be stated in every balance sheet of the^ 
coxnpwy until the whole amount thereof has been written off. 

P* 1®*) • 

Tiimitatipn ol Time for Issne of Cartifloates. 

98.—(1) Every company shall, within two months after i 
the allotment of any of its shares, debentures, 6t debenture 
stock, and within two months after the registration of the 
transfer of any such shares, debentures, or debenture stock, 
complete and have ready for delivery the certificates of all 
lhares, t^ debentures, and the certificates of all debenture 
stock allot^d or transferred, unless the conditions of issue 
of the 8hax^'!l*debentures, or debenture stock otherwise provides 
(2) If default is made in complying with the requirements 
of this section, the company, and every director, manager, 
secretary, and other officer of the company who is knowingly 
a party to the default, shall be liable to a fine not exceeding 
five pounds for every day during which the default continues. 

{See p. 27.) 

• 

Beglrtratioii of Mortgages and Charges in England and 
Ireland. 

98.—(1) Every mortgage or charge created after the first 
day of July nineteen hundred and eight by a company regis> 
tered in England^or Ireland and being either— 

{a) a mortgage or charge for the purpose of securing any 
issue of debentures ; or 

(6) a mortage or charge on undUled share capital of the 
company; or 

((C) a mortage or charge created or evidenced by an 
ins^ment wMch, if executed by an individual, would 
require registration as a bill of sale; or ^ 

(id) a mortgage or charge on any land, wherever situate, 
or any interest therein; or ' w . 

( 0 ) a mortgage oj: charge On any book debts of the com¬ 
pany; or 

if) a floating charge on the undertaking or property of the 
Company, t ' 

shall, so far as any security on the ^mpwy'» property pr 
undertaking is thereby conferred, be void against the liquidator 
and %ny creditor of*the company, unless tl^ prescribed 
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particulars fii the wortiage «or chargs, together uuth 
instrument (if any) by whi^ the mortgags or charge is preated 
evidenced, are delivered to or received by the ^gistrar of 
companies for registration in manner required by this Act 
*witlw twenty-one days after the date of its creatimi, but 
^thoflt prejudice to any contract or obligation for repa^pnenf 
m the money thereby secured, and when a mortage or charge^ 
becomes void un^er this section the money secured thereby 
shall immediately become payaUe: * 

Provided that— 

r r (i) in the case of a mortgage or charge created 'out of 
the United Kingdom comprising solely property situate 
outside the United Kingdom, tlib d^ve^ to and the 
receipt by the registrar of a copy of the instrument by ^ 
which the mortgage or charge is created or evidenced, verified * 
in the prescribe manner, shall have the same ejSect for 
the purposes of this section as the delivery 9^ receipt 
(of the instrument itself, and twenty one dr!ys after the 
date on which the instrument or copy could, in doe course 
of post, and if despatched with due diligence, have been 
received in the United Kingdom, shall be substituted for 
twenty-one days after the date of the creation of the 
mortgage or charge, as the time within which the particulars 
and instrument or copy are to be delivered to the registrar; 
and <r 

(ii) where the mortgage or charge is created in the United 

Kin^om but comprises property outside the United 
Kingdom, the instrument creating or purporting to create 
the mortgage or charge may be sent for registration not¬ 
withstanding that further proceedings may be necessary 
to make the mortgage or charge valid or eilectual according 
to the law of the country in which the property is situate; 
and e 

(iii) where a negotiable instrument has been given to 

secure the pa 3 rment of any book debts of a company.the 
deposit of &e instrument for the purpose of securing an 
advance to the company shall not. for the purposes of this 
section^ be treated as a mortgage or charge on those book 
debts; and« t ^ 

^iv) the holding of dehenhtres entitling the holder to a 
charge on land aludl not be deemed to be w interest in land. 

{See pp. 60, 62, and 65.) 

(2) The registrar shall keepll with respect to^ach coagtpaii^, 
a«^ugi8ter in ^prescribSd form of all the mortgages BSidehargee 
^CTMted by tiie company after the first day of July ninetm 
h^died and eight and requiring regisf^tion under this 
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8 e)tioa» and shall, on paymecyb of*tiie pr^scrib^ fee,, entra* 
in the register, with reflect to every such mortgage or charge, 
the date of creation, the amount secured by it, short partici)| 
lafU of the property mortgaged or charged, and th^ names m 
tha mor^aljlUs or persons entitled to the charge, * 

^ {See p. 59*) * ^ 

^ (3) Where a series of debentures containing, or giving by 
reference to any other instrument, any cht^ge to the benefit 
of which the debenture holders of that series are entitled pari 
pass^ is created by a company, it shall be sufficient if there are 
delivered to or received by ^e registrar within twenty-cyies 
days after the execution of the deed containing the charge or, 
if there is no such deed,*after the execution of any debentures 
of the series, me following particulars— 

* (a) the total amount secured by the whole series; and 

• (6) the dates of the resolutions authorizing the issue of the 
- series f^d the date of the covering deed, if any, by which 

the securing is created or defined; and • 

{c) a general description of the property charged: and 
(d) the names of the trustees, if any, for the debenture 

holders ; 

together with the deed containing the charge, or, if there is no 
such deed, one of the debentures of the series, and the registrar 
shall, on payment of the prescribed fee, enter those particulars 
in the register: « 

Brovided that, where more than one issue is made of 
debentures in the series, there shall be sent to the registrar for 
entry in the register particulars of the date and amount of 
each issue, but an omission to do this shall not afiect the 
validity of the d^entures issued. 

* {See pp. 64 and 67.) 

(4) Where any commission, allowance, or discount has been 
paid or made either directly or indirectly by the comply 
to any person in consideration of his subscribing or agreeing 
to subs^be, whether absolutely or conditionally, for any 
debeni/mes of the company, or procuring or agreeing to procure 
subscriptions, whether ab^lute or conditional, for^any such 
dAenltmes, the particulars required to be sent for r^istration 
under section incl ud e particulars a%to the amount 
ex rate per cent, of the commission, discount, or allowince 
so paid ex tnadet but an omission to do this shall not affect 
the validity of the issued: 

^Provided tlmt the deposit df any debentures as securiiy 
for any debt m tiie company nof for the p^pposes of t^ 

provition be treated as th** issue of the debentures at a discount. 

. pp. 16, 65 and 67.) 
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(5) Xhip :;;«2i9trar shall ^ve « certificate under his handiof 
the.'registration of any m^age or charge registered in j>ursu« 
iBic^ of section, stating the amount thereby s^rc», and 

^the certifieafe shall be conclusive evidence that t& requifb- 
m^ts of this section as to registration have been complied wi^. 

» {See p. 66 .) p • * 

(6) The company shall cause a copy of every certificate, 
of registration gf/en under this sectiofi to be endorsed on 
every debenture or certificate of debenture stock which is issued 
by the company, and the payment of which is secured'by the 
^mSrtgage or gharge so registered : 

{See p. 66.)« 

Provided that nothing in this subsection sh£l be construed 
as requiring a company to cause a certificate of registration 
of any mortgage or charge so given to be endorsed on any, 
debenture or c^tificate of debenture stock which has^^n issued 
h|(V the company before the mortgage or charge w|f^1?eated. 

{See p. 66.) 

(7) It shall be the duty of the company to send to the 
re^trar for registration the particular of every mortgage 
or charge created by the company and of the issues of del^n- 
tures of a series, requiring registration under ihis section, but 
registration of any such mortgage or charge may be efiected 
on the application of any person interest^ therein. 

Where the registration is efiected on the applicatioif'of 
some person other than the company, that person shall be 
entitl^ to recover from the company i^e amount of any fees 
properly paid by him to the registrar on the registration. 

{See p. 66.) ^ 

(8) The register kept in pursuance of this section shall be 
op^ to inspection by an^r^rson on parent of the prescribed 
fM, not exceeding one shiJ^g for ea^ inspection. 

{See p. 63.) 

(9) Every company shall cause a copy of every instrument 
creating mortgage or charge requiring registration unda 
this section to be kept at the registe^ office of the company: 
Proved that«f*n the case of a series of unifomj. dsfonlt<r#5, a 
copy of one sudi debenture shall be sufficient. 

{See p. 58.) 

ftsgiitritlioii ol BofoveenMBt flMuliy. ^ 

^94.—(1) Ifcany. person obtains an order for the appdnt- 
n^t of a receioer or nutnftger of the property of a company* 
p appoints ^uch a receioer or under any peiwers 
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Contained in any instrument, he shall within se^n days from 
the date of the order or of tlto appointment under the pdwm 
c^ntainedfin the instrument give notice of the fact to 
registrar of companies, and the registrar shall, payments 
, of^he prescribed fee, enter the fact in the register of mortgages 
‘ and « 

, (2) If any person makes default in complying with the 

requireme|its of this section he shall be liable to a fine not 
exceeding five pounds for every day during which the default 
contuses. 

{See pp. 78 and 104.) 

Filing of Aoo()pnt8 of Receiven and Managers. 

96.—(!) Every receiver or manager of the property of a 
company who has been appointed under Uie powers contained 
tin any ^trument, and who has taken possession, shall, once 
in every^balf-year while he remains in possession, and also on 
ceasing to a^t as receiver or manager, file with the registrar of 
companies an abstract in the prescribed form of his receipts 
and payments during the period to which the abstract relates, 
and shall also on ceasing to act as receiver or manager file 
with the registrar notice to that effect, and the registrar 
shall enter the notice in the register of mortgages and cl^rges. 

(2) Every receiver or manager who makes default in com¬ 
plying with the provisions of this section shall be liable to a 
fine not exceeding fifty pounds. 

{See p. 105.) 

Beekifioatioa of Register of Mortgagee. 

96. —judge of the High Court, on being satisfied that the 
omission to reg&ter a mortgage or charge within the time 
hereinbefore required, or that the omission or misstatement 
of any particular with respect to aiiy such mortgage or charge 
was accidental, or due to inadvertence or to some other 
sufficient cause, or is not of a nature to prejudice the position 
of creditors or shareholders of the company, or that on other 
grounds it is just and equitable to grant r^ef, ma^, on the 
application of the company or any person interest, and 
on such tengs and conditions as seem to th» judge justed 
expedient, order that the time for r^istration be extenaed, 
or, as the case n&y oe, that the omission or misstatement be 
rectified. 

. {See p.*67.) 

HntQT of 

97 . '~-The registrar ,of companies may, on evidence being 
giveirto his sa^faction tiiat the debt for which any registered 
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fMTtgage ot’dharge was given hfis been paid or satisfied, ordfer 
that a memorandum of satisfaction be entered on the r^^ster, 
Aid shall i{ required furnish the company wit|^ a copy 
^thereof. ♦ ' 

, (See p, 68.) * 


Index to Register of Mortgages and (Marges. 

08 .—^The register of companies shall Ikeep a dironologica! 
index, in the prescribed form and with the prescribed par- 
^(^{ilars, of the mortgages or charges registered with him** under 
this Act. A, 


m 

Penalties. 


99 .—(1) If any company makes default in sending to the 
r^;istrar of companies for registration the particular of any* 
mortgage or charge created by the company, and oL^e issues 
of dentures of a seriest requiring registration with^e registrar 
under the foregoing {O'ovisions of this Act, then, unless the 
registration has been effected on the application of some other 
person, the company, and every director, manager, secretary, 
or other person who is knowingly a party to the default, shs^ 
on conviction be liable to a fine not exceeding fifty pounds for 
every day during which the default continues. 

(2) Subject as aforesaid, if any company* makes default 
in complying with any of the requirements oi this Act aS' to 
the registration with the registrar of any mortage or charge 
created by the company, the company and every director,^ 
manager, and other officer of the company, who knowingly 
and i^ully authorized or permitted the default shall, with¬ 
out prejudice to any other liability, be Babble on summary 
conviction to a fine not exceeding one hundred pounds. 

(3) If any person knowingly and wilfully authorizes or 
permits the deUvery of any deherdwre or certificate of debenture 
stock requiring registration with the registrar under' the fore¬ 
going provisions of this Act without a copy of the certificate 
of registration being endorsed upon it, he shall, without 
prejudice to any other lialfility, be liable on summary 
conviction to arffne hot exceeding one hundred pounds. 

(See p. 67.) , , 


C{piiipaiiy*i Regifter of Morti^ifef. 

IDO. —(1) Every limited company shall keep a regiito of 
mbr^^^es andfhnter ther^ all imrtgages and eheutges speoficaUy 
alSe<^g property of the company, giving in eaxfficas^a short 
description thie propert y tiior(gs^ or ehmgfd, the amount 
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o;^the mortage or charge, and 1(exc^t in the casS of secnrities 
to bearer) the names of the mortgagees or persons entitled 
t^eto. # , • 

*(2) If any director, manager, or other officer of the com-* 
,psftiy knowingly and wilfully authorizes or pemyts the 
omission of any entry required to be made in pursuance» 

, of this section, he shall be liable to a fine not exceeding fifty 
pounds. ■ t 

{See p. 58.) 

Ri^t to Inspect Copies of Instniments creating Mortgages aii& 
Charges and Company’s Register of M(»rtgage8» 

101.—(1) The copies of instruments creating any mortgage 
or charge requiring registration under this Act with the 
registrar of companies, and the register of mortgages kept 
'in pursugince of the last foregoing section, shall be open at all 
reasonable times to the inspection of any creditor or member 
of the company without fee, and the register of mortga^s 
shall also be open to the inspection of any other person on 
payment of such fee, not exceeding one shilling for each 
inspection, as the company may prescribe. 

(2) If inspection of the said copies or register is refused, 
any officer of the company refusing inspection, and every 
director and manager of the company authorizing or know¬ 
ingly and wUfuUy permitting the refusal, shall be liable to a 
fin^not exceeding five pounds, and a further fine not exceeding 
two pounds for every day during which the refusal continues; 
and, in addition to the above penalty as respects compani^ 
registered in England or IreUmd. any judge of the High 
Court sitting in cumbers, or the judge of the court exercising 
tile stannaries jurisdiction in the case of companies subject 
to that jurisdiction, may by order compel an immediate 
inspection of the copies or register. * 

(5ea p. 59.) 

Right all Debentiire Hblden to Inspeot the Register of Deben¬ 
ture SoUoti and to have Copies of Tnist Deed.% 

108.—(1) Every register of holders of debe^ures of a com¬ 
pany shall, eicept when closed in accordance ^th the articles 
during such period ^>r periods (not exceeding in the whole 
thirty days in any year) as maybe specified in the articles, be 
o||en to the inspection of the aegistered holder of any such 
debentures, and* of any holder of shases in the company but 
sul^eet to such reasonalde restrictions as the dbmpany miy 
in gendfhl meeting impose, so ^t at least two hours in ea«h 
day are appoh|ted for inspection, and every such holder may 
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require a cofiy of the regisW of any part thereof on payment 
of sixpence for every one hundred words requir^ io be 
dbpied. , f 

•< (2) A cdpy of any trust dred for securing any issue &f 
debentures shall be forwarded to every holder of any such 
{lebentures at his request on payment in the case of a printed '• 
trust deed of the sum of one shilling or such less sum as may , 
be prescribed by fthe company, or, where the trust deed has 
not been printed, on payment of sixpence for bvery one 
hundred words required to be copied. r 

c If inspection is refused, or a copy is refused or fiot 
forwarded, the company shall be liable to a fine not exceeding 
five pounds, and to a further fine no^ exceeding two pounds 
for every day during which the refusal continues, and every 
director, manager, secretary, or other ofiicer of the company 
who knowingly authorizes or permits the refusal sh^ incur' 
the like penalty. 

o {See p. 35.) 

Perpetual Debenturee. 

108.—A condition contained in any debentures or in any 
deed for securing any debentures, whether issued or executed 
before or after the passing of this Act, shall not be invalid by 
reason only that thereby the debentures are made irredeem¬ 
able or redeemable only on the happening qf a contingency, 
however remote, or on the expiration of a period, howeyer 
long, any rule of equity to the contrary notwithstanding. 

{See p. 15.) 

Power to re-iisae Redeemed Debentoree in Certain Caies. 

104.—(1) Where either before or after thu passing of this 
Act a company has redeemed any debentures previously 
issued, the company, unlgss the articles or the conditions of 
issue expressly otherwise provide, or unless the debentures 
have been redeemed in pursuance of any obligation on the 
company so to do (not being an obligation enforceable only 
by &e person to whom the redeemed debentures were issued 
or his as^gns), shall have power, and shall be deemed always 
to have had pow^, to keep the debentures alive for the putpo^ 
of rj-issue, ana where a company has purported to exercise 
such a power the company shall have power, and shall be 
deemed always to have had power, to re-issue the debentures 
either by rq-issuing the same debmtnres or issuins ol^er 
^bentures in their plac^ and upon such a re-issue the^erson 
entitled to tiSie debenHeres (dull have, and shall be msemed 
always to have had, the same rights a^d priorities A if the 
delfentures bad not previouriy been issm. „ ** 
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^(2) Where with the object* of lleeping d^ei1hir$s alive for 
the pprpose of re-issue they have either before or after the 
passing <jf. this Act been transferred to a nominee of tin 
company, a transfer from that nominee shaA <be deeme^s 
to be a re-issue for the purposes of this section. , 

* Where a company has either before or after the passing 
of this Act deposit^ any of its debentures to secure advances 
from time to time on current account or otherwise, the deben¬ 
tures shall not be deemed to have been redeemed by reason 
onl|r of the account of the Company having ceased to be in 
debit whilst the debentures remained so deposited. • • 

(4) The re-issue of a debenture or the issue of another 
debenture in ijj^ place uifder the power by this section given to, 
or deemed to have been possessed by, a company, whether 
the re-issue or issue was made before or after the passing of 
this A<^ shall be treated as the issue of a new de^nture for 
the purposes of stamp duty, but it shall not be so treated for 
the purposes of any provision limiting the amount or number 
of debentures to be issued : 

Provided that any person lending money on the security 
of a debenture reissued under this section which appears to be 
duly stamped may give the debenture in evidence in any 
proceedings for enforcing his security without pa 3 rment of 
the stamp duty or any penalty in respect thereof, unless he 
had notice or, but for his negligence, might have discovered, 
tliat the debenture was not duly stamped, but in any such 
case the company shall be liable to pay the proper stamp duty 
and penalty. 

(5) Nothing in this section shall prejudice— 

(a) the op^ation of any judgment or order of a court 
of competent jurisdiction pronounced or made before the 
seventh day of March nineteen hundred and seven as 
between the parties to the proceedings in which the judgment 
was pronounced or the order made, and any appeal from 
any such judgment or order shall be decided as if this Act 
had not b^ passed; or 

ip) any power to issue debmtures in the place of any 
debentures paid off or otherwise satisfied or extinguished 
reserved sto a company by its debenture^t the secipties 
for the same^ « 

{See pp. 70 to 73.) 


Bpeolflo Perfqpoumoe of Contnfbt to Snbseribe tor Debeotusi. 

105*—^A contract with a company to take nip and pay^or 
any debentures of the company may be enforc^ by an 0|der 
forcspecific performance, 
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Validity of IMbantima to ileandr in Soolland. 

^106.—^Notwitbstanding anything contained in the ^tute 

m the Scotji Parliament of 1696. diapter tyreaty-tve,^debentmfs 

Ho bearer i^ued in Scotland are dedared to be i^d and bindi|ig 

according to their terms. 

•* 

The effect of this Act, which is entitled “ Act anent 
Blank Bonds affd Trusts/’ is to invalidate all deeds 
issued with the name of their creditor in blank. , 

r o 

Payments obCertain Debts out of Assets subject to Floating 
Charge in Priority to Claims under'the Cha^. 

107.—(1) Where, in the case of a company registered in 
Englsuid or Ireland, dther a receiver is appointed on behalf 
of &e holders of any debentures of the company secuf^ by a 
floating charge, or possession is taken by or on behalf of those 
debenture holders of any property comprised in or subject to 
the charge then, if the company is not at the time in course 
of being wound up, the debts which in every winding-up 
are under the provisions of Part IV of this Act relating to 
preferential payments to be paid in priority to all other debts, 
shall be paid forthwith out of any assets coming to the hands 
of the recew'er or other person taking p(^ession as aforesaid 
in priority to any claim for princi|]^ or interest in respect 
of the debentures. 

(2) The periods of time mentioned in the said provisions 

of Part IV of this Act shall be reckoned from the date of the 
appointment of the receiver or of possession being taken as 
aforesmd, as the case may be. ^ 

(3) Any payments made under this section shall be 
recouped as far as may be out of the assets of the company 
available for payment of general creditors. 

{See pp. 45 and 81.) 

Bi^ti of Preleraioe Sharobdidcrs, eton ai to Receipt and 
Inipectiea of Repoita. etc. 

UA—(1) Holdm. of preference Glares and debentures 
of a (wmpwy sbihll have the same right to received and inspect 
the balance sheets of the onnpany and *the reports of the 
auditors and other reports as is possessed by the holders of 
ordinary shim in the company. . 

(2) Tbia section shall pot apply to a private compaihj^ nek 
toSa oompany<regi8tered before toe first day of July nineteen 
hviidred and eig^t. 

{See p. 8.) 
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Fftwer to Gompromiie with OndUtoli and If embacs. 

ISO}—(1) Where a compromise or arrangement is proposed 
between a company and its creditors or any class of thenf, 
or between the company and its members or afly class of* 
them, the court may, on the application in a summary way 
6i tiffs company or of any creditor or member of the company* 
or, in the case of a company being wound up, of the liquidator, 
order a igeeting of*the creditors or class t>f creditors, or of 
the members of the company or class of members, as the case 
ma^ he, to be summoned in such manner as the court directs. 

(2) If a majority in number representing three<fourth9> iit 
value of the creditors pr class of creditors, oifmembers or 
class of members, as the case may be, present either in peison 
or by proxy at the meeting, agree to any compromise or 
arrangement, the compromise or arrangement sh£^, if sane* 
tioned %y the court, be binding on all the creditors or the 
class of creditors, or on the members or class of members, 
as the case may be, and also on the company or, in the case 
of a company in the course of being wound up, on the liqui¬ 
dator and contributories of the company. 

(3) In this section the expression company " means any 
company liable to be wound up under this Act. 

Under the provisions of this important section, all 
kinds of schtmes of arrangement, many of them 
aSecting debenture holders, have been sanctioned. 
For instance, debenture holders may, under such a 
scheme, accept shares in lieu of their debentures, 
or may allov^ their debentures to be postponed in 
favour of new debentures to be created. One of the 
salient features of the sectionals that it enables the 
statutory majority of a class to bind the minority. 
The similar power of a majority of debenture holders 
to bind the minority in matters affecting th^ir rights, 
which power is generally expressly given in one of the 
schedules to a debenture trust deed, i^ dealt with on 
page 51. See* alio section 191 (p. 112). 

Il6ii||iig of" Prifato Company.” 

12L—(1) ^ar the purposes of this Act ^le expres^n 
** private company ** means a company which its articles— 

•(a) restricts the*right to transfer its sharra; and * 
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(5) limits the numbei^of iti members (exdu^ve of perso;As 
who are in the emplo 3 rment of the company) to fifty ; and 
c* (^) prohibits any invitation to the public tc}. subscribe 
for any^ares or debentures of the company. " ' 

(2) A private company may, subject to an 3 rthing contained, 
cin the ‘memorandum or articles, by passing a specied resolution ' 
and by filing with the registrar of companies such a statement^ 
in lieu of prospectus as the company, if a public^ company, 
would have had to file before allotting any of its shares or 
debentures together with such a statutory declaration as 

company, if a public company, would have had to file 
before conmcncing business, turn itself into a public company. 

(3) Where two or more persons libld one «c more shares 
in a company jointly they shall, for the purposes of this section, 
be treated as a single member. 

The Companies Act, 1913, leaves unaltered the 
above prohibition relating to public issues of shares 
and debentures. Sections 82 (p. 97), 87 (p. 99), and 
114 (p. 110), provide for certain privileges of private 
companies in respect of debentures and borrowing. 

Power in England to Appoint Official ReceiTor as BeoeiTer for 
Debenture Holders or Creditors. 

162.—^Where an application is made to the court to appoint 
a receiver on behalf of the debenture holders or other crechtors 
of a company which is being wound up by the Court in 
England, the official receiver may be so appointed. 

{See p. 85.) 

Anangement when Binding on Creditors. 

101.—(1) Any arrangement entered into betw^n a com¬ 
pany about to be, or in the course of being, wound up 
voluntarilv and its creditors shall, subject to any right of 
appeal under this section, be binding on the company if 
sanctioned by ai^ extraordinary resolution, and on^the creditors 
if acceded to by three fourth in number and value of the 
creditors. ' 

(2) Any creditor or contributory may, within three weeks 
from the completion of the anrangement, appeal to thc^comt 
anunst it, and the coiwt may thereupon, as It thinks just, 
amend, vary, confirm tire arrangement. ^ 

Sfe also section 120 (p. ill) and note th^to. o 
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AppUofttioii of Bankniptoy Rules iR winding npiol Insolvent 
English and Irish Companies. ^ 

«SS07.—In the winding up of an insolvent comps^y registerefl 
in England or Ireland the same rules shall preVlul and bQ 
. ot^rved with regard to the respective rights of ^cured 
* ahdeunsecured cr^itors and to debts provable and to the 
■^valuation of annuities and future and contingent liabilities 
as are in 4>rce for the time being under thetlaw of bankruptcy 
in England or Ireland, as the case may be, with respect to 
the*e%tates of persons adjudged bankrupt; and all persons 
who in any such case would be entitled to prove for and 
receive dividends out o^ the assets of the company may come 
in under the wvinding up, and make such claims against the 
company as they respectively are entitled to by virtue of 
^ this section. 

A debenture holder is generally a secured creditor. 
The effect of this section (which reproduces tiie 
provisions of section 10 of the Judicature Act, 1875), is 
to apply to secured and unsecured creditors in the 
winding up of an insolvent company the same rules 
as apply in bankruptcy. See also section 209 (below). 

A secured (^editor in the winding up of an insolvent 
company may do one of four things : (1) he may rely 
on his security and not prove at all; (2) he may realize 
his security and prove for the balance due to him; 
(3) he may surrender his security to the liquidator and 
prove for his whole debt; (4) he may assess the value 
of his security, and, after deducting the assessed value, 
prove for the balance of his debt (see Bankruptcy Act, 
1914, Second Schedule, Rules 10 to 18). 

Ftefeiintua Payments. ^ 

209.—(1) In a winding up there shall be paid in priority 
to all othe» debts— e ^ 

(a) All pae^chial or other local rates due from the com¬ 
pany at the date hereinafter mentioned, and having become 
due and payable within twelve months next before that 
dtfte, and all assessed taxes, lan(| tax, property or income 
tax assessed on the company up to the fiflih day of April 
neift before that date, and not exceeding in the wjiole 
•ne year’s assessdient'; 
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{b) all ^ages o|^ salar^ of toy clerk or servant in respect 
of services rendered to the company during four months 
before the^said date, not exceeding fifty pounds; and 

(c) alNwages of any workman or labourer not exceeding 
twe!^ty>five pounds, whether payable for time or for piece , 
work, in r^pect of services rendered to the company 
during two months before the said date: Provided that ^ 
where any labodrer in husband^ has entered ii^to a con¬ 
tract for the payment of a portion of his wages m a lump 
sum at the end of the year of hiring, he shall have piricLity 
in respect of the whole of such sum, or a part thereof, as 
the court cnay decide to be due under the contract, pro¬ 
portionate to thelime of service u^ to the said date; and 

(d) unless the company is being wound up voluntarily 
merdy for the purposes of reconstruction or of amalgama¬ 
tion with another company, all amounts (not exce|;dmg in 
any individual case one hundred pounds) due in respect of 
^Compensation under the Workmen’s Compensation Act, 1906, 
the liability wherefor accrued before the said date, subject 
nevertheless to the provisions of section five of that Act. 

(2) The foregoing debts shall— 

{a) Rank equally among themselves and be paid in full, 
unless the assets are insufficient to meet them; in which 
case they shall abate in equal proportions; and 
(6) in the case of a company registered' in England or 
In^d, so far as the assets of the company available for 
payment of general creditors are insufficient to meet them, 
have priority over the claims of holders of debentures undet 
any floating charge created by the company, and be paid 
accordingly out of any prop^y comprise^l in or subject 
to that charge. 

(3) Subject to the retention of such sums as may be neces¬ 
sary for the costs and expefides of the winding up, the forgoing 
debts shall be discharge forthwith so far as the^assets are 
sufficient to meet them. 

(4) In the evrat of a landlord or other person distraining or 
having di8t*uined on any goods or efi^ts of the company 
within thTM months next before the date of a windix^-np 
order, the debts ^ wUch priority is given by this section 
shall ne a first charge on the goods or effects sp distrained on, 
ch: Ihe proceeds of the sale thereof: 

Provided that in respect of any money paid under any sucl^ 
charge tiie landlord or other perm shall have thf sarne rights 
or rviority as tjie jperson to whom the paymoat is made. 

(5) The date hmeinbefore in this section referred to< is— 

‘ t (a) in the^ case of a company ordefed to be wound Vup 
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(pompulsorily which had not pre^ud]! comiiienced to be 
wound up voluntaxilyf the date of th^winding-up order; 
and* 

* {b) id* any other case, the date of the comyiencement 
9 f the winding up. ' 

See page 81. To the debts entitled to priority* 
sunder subsection .(1) of the above section must be 
added, ekcept in the case of companies wound up 
volin^arily merely for the purposes of reconstruction 
or amalgamation, contributions payable b^ the colh-^ 
pany under^the National Insurance Act, 1911, in 
respect of employed contributors or workmen in an 
, insured trade during the four months before the date 
of the cbmmencement of the winding up or the winding- 
up order (National Insurance Act, 1911, section 119, 
subsections (1) and (3). Subsection (2) contains 
similar provisions as to companies within the stan¬ 
naries, as to which see section 240 of the Companies 
(Consolidation) Act, 1908). See, however, page 82. 

Fifudalent Pieilreiioe. 

210.—(1) Any conveyance, mortgage, delivery of goods, 
payment, execution, or other act relating to property which 
would, if made or done by or against an individual, be deemed 
in his bankruptcy a fraudulent preference, shall, if made or 
done by or agaittst a company, be deemed, in the event of its 
being wound up, a fraudulent preference of its creditors, 
and be invalid accordingly. . 

(2) For the purposes of this section the presentation of a 
petition for winding up in the case of a winding up by or 
subject to the supervision of tiie court, and a resolution for 
winding up in the case of a voluntary winding shall be 
deemed to correspond with the act of bankrujlfcy in the 
case of an individual. 

(3) Any Conveyance or assignment by a^compwy of all 
its prope^ to trustees for the benefit of all its creditors shall 
be void to all intents. 

' The giving of a debeiAure containing a charge 
may be a fraudulent preference within 4he meaning 
of this section. 
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BUeot ol n«ati]ic ^Iharg^i • 

212.—Where a company is being woundup, a poann^Gharge ^ 
on the undertaking or property of the company crea1;ed 
, within thfbe montbs of the commencement of the winding 
up shs^, unless it is proved that the company immediately, 
rafter the creation of the charge was solvent, be invalid, except ' 
to the amount of any cash paid to the company at ihe time< < 
of or subsequently to the creation of, and^in consideration for, 
the charge, together with interest on that amount at the 
rate of five per cent, per annum. r- '* 

< ^ {See p. 45.) 

Reanirements as to Companies EstobUshed Onbfide the United 
Kingdom. 

274.—(1) Every company incorporated outside th^ United 
Kingdom which establishes a place of business within the 
United Kingdom shall within one month from the establish¬ 
ment of the place of business file with the registrar of 
companies— 

(a) a certified copy of the charter, statutes, or memoran¬ 
dum and articles of the company, or other instrument 
constituting or defining the constitution of the company, 
and, if the instrument is not written in the English language, 
a certified translation thereof; 

(5) a list of the directors of the company; 

(c) the names and addresses of some one or more persons 
resident in the United Kingdom authorized to accept on 
behalf of the company service of process and any notices 
required to be served on the company; i 

and, in the event of any alteration being made in any such 
instrument or in the dir^tors or in the names or addresses 
of any such persons as aforesaid, the company shall within 
the prescribed time file with the registrar a notice ol the 
alteration. 

(2) Any^rocess or notice required to be served on the 
company shall be sufficiently served if ad(hressed to any person 
whose name has4>Mn so filed as aforesaid and left at or sent 
by {ibst to the address which has been so ^ec^. 

(3) Every company to which this section applies shall in 
ev^ year file with the registrar such a statement in the forqi 

a balance dbieet as would, *if it were a coxppany fcimed 
anid registered qnder this Act and having a share capital, 
be required under this Act to be included in the annual 
SUthmary. « « 
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«(4) Every company to which this’sectioi applies, and which 
uses the word *' Limited '* as part of its uSme, shall— 

- * 

• (a) in every prospectus inviting subscripficms for 
shares or debentures in the Unit^ Kingdom state the* 

• country in which the company is incorporated; and i, 

[b) conspicuously exhibit on every place where it carries 
on business in the United Kingdom^ the name of the com* 
pany an^ the country in which the company is incorpoiuted; 
and 

■j 

{c) have the name of the company and of the counfty 
in which the compan}^ is incorporated mentioifed in legible 
characters in all bill-heads and letter paper, and in all 
notices, advertisements, and other official publications of 
the company. 

(5) If any company to which this section applies fails to 
comply with any of the requirements of this section tAe 
company, and every officer or agent of the company, shall be 
liable to a fine not exceeding fifty pounds, or, in the case of 
a continuing offence, five pounds for every day during which 
the default continues. 

(6) For the purposes of this section— 

• The expression " certified " means certified in the pre¬ 
scribed manner to be a true copy or a correct translation ; 

The expression " place of business *’ includes a share 
transfer or share registration office; 

The expressjpn “ director " includes any person occupying 
the position of director, by whatever name called; and 

The expression “ prospectus V means any prospectus 
notice, circular, advertisement, or other invitation, offering 
to the public ifor subscription or purchase any shares or 
debentures of the company. 

(7) There shall be paid to the registrar for rejgiSlenng any 
document required by this section to be filej with him a fee 
of five shiUidgs or su(ffi smaller fee as may be*prescribed. > 

• • 

The object of this section is to enforce publicity of 
tlie ^reign .origin of companies established outside 
the United Kingdom, but carrvms on business at in 
office mthin it. 
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Intovratatiopu 

28S. In this Ah, unless the context otherwise requires, 
the following expressions have the meanings hereb]|f assigned ' 
, to them (that is to say):— 

****<|i4io 

f> “ Debenture *' includes debenture stock ; 

• * « * * 

**^Prospectus 71 means any prospectus, notice, circular,'' 
advturtisement, or other invitation, ofEering to we public 
for subscription or purchase any shares or debentures .of a 
c oompany. 

• r • * « * • 
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FORM No. 1 

Particnlan of Mortgage or Charge for Begistratioiij y 

» 

Certificate N^. ’ 

The Companies (Consolidation) Act, 1908 

Particulars to be supplied to the Registrar pursuant to 
s. 93 of the Companies (^nsoUdation) Act, 1908, of a mortgage 
or charge created by the Company Limii^ed, 

and being— 

*(«) A mortgage or charge for the purpose of securing 
any issue of del^ntures; or 

(b) A mortgage or charge on uncalled capital of the 
Company; or 

{c) A mortgage or charge created or evidenced by an 
** instrument which, if executed by an individual, would 
require registration as a bill of sale; or 

{d) A mortgage or charge on any land wherever situate 
or any interest therein; or 

{e) A moHgage or charge on any book debts of the 
Company; or 

(/) A floating charge on the ^undertaking or property of 
the Company. 

Presented for filing by 

* Strike out the suh-heads (a)» (&), {c), ((Q, (e) or ip, which do not apply. 

i 

[See over} 
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FORM No. 2 

ParticnlAs ol Series of Debentnres lor Registration 

Certifi^ie No. 

The Companies (Consolidation) Act, 1908 
Particulars to be delivered to the Registrar pursuant *to 

93 (3) of the Companies (Consolidation) Act, 1908, relating 
to a series of Debentures containing, or giving by reference 
to any other instrument, any charge, to l^e benefit of which 
the debenture holders of the said series are entitled pari passu, 
created by the Company Limited. 

Note .—^The Deed, if any, containing the charge must be 
d^vered with these particid^ to the Registrar wi^n twenty- 
one days after the execution of such D^d; or, if there is no 
such Deed, one of the Debentures must be so delivered within 
twenty-one days after the execution of any Debentures of ths 
series. 

Presented for filing by 


[See over] 
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FORM No. 3 

p 

> Parttcnlam of Seiiei of Debentnreit where more ♦hp" 

one bine 


CertificaieNo. 

The Companies (Consolidation) Act, 1908 

The Company Limited. • • 

Statement of particulars as required by subsection 3 of 
section 93 oFthe Companies (Consolidation) Act, 1908, when 
more than one issue is made of Debentures in a series. 

Predbnted for filing by 

Pakticulars of an Issue of Debentures made by the 

Company Limited. * 

To he entered on the Register pursuant to s. 93 (3) of the 
Companies [Consolidation) Act, 1908. 




(») 


e 


( 2 ) 


Date of Present 
Issue. 


Amount of Present 
Issue. 


P 


( 3 ) 

Particulars as to the Amount or Rata 
per cent, of the commission, allowance, 
or discount (if an)[) paid, or made, 
either directly, or in^ctly, by the 
Company, to any person in considera* 
tion of us subsmoing or agreeing to 
subscribe, whether at^lutely or con¬ 
ditionally, or procuring or agreeing to 
procure subscriptions, whether absolute 
or conditional, for any of the Deben¬ 
tures included in this Return. 


o 


{Signaiure\ 

[Destgnafton of positio^n) 
relation to the Company]) 


[Date] 
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m 


FORM ^No. 4 

f 

lltmoiaiidiuii o! Satistaction of Mortgage or Charge Verilied 
fi ' hy Dedaration ' 

I 

iNo. of Certificate. 

i 

The CompXmies (Consolidation)' Act, 1903 

Declaration verifying Memorandum of Satisfaction of Mor^foge 

f qg Char e to be entered on the Register pursuant to s, B7 o 

the Companies {Consolidation) Act, 1908. 

( 

0 

The Company Limited 

We, of , a Director of the above*iiamed 

Company, and , of , the Secretary <of the 

above named Company, solemnly and sincerely declare that 
th^ particulars contained in the memorandum of satisfaction 
annexed hereto, and dated , are true to the best 

of our knowledge, information and belief. 

And we make this solemn Declaration, conscientiously 
believing the same to be true, and by virtue of the Statutory 
Declarations Act, 1835. 

Declared at the day of , 

One thousand nine hundred and , ba'ore me, 

« 

A Commissioner for Oaths. 

Memorandum of Satisfaction of Mortgage or Charge. 

The Company Limited, hereby gives notice 

that the (*) dated tiie d&y of , 

One thousand nine hundred and , and created by 

the Company for securing the sum of £ , was satisfiel 

to the m^nt of on the of ..*19 • 

In witness whereof tiie common seal of the Company was 
hereunto affixed the day of , One thousand 

nine hundrcj^ and , in the presence of 

I Directors. 
Secretary. 

Presented for filing by 


Insert here *' mortgage ** <x ** charge,” ” debentucet ” or ” hehen- 
ture -stock,” as the case may be. «. 
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FORM No. 5 

* • 

Beoeiver’s or Manager’! Abstraot o! BeoeiptB and 

Payments 


Certificate No, ^ ^ 

^ The Companies (Consolidation) Act, 1908 

Ri^eivsr or Manager’s Abstract of Receipts and. 

Payments • 

{Purihant to s. 95 of the Companies (Consolidation) 

Act, 1908.) 

Nam^tof Company Limited. 

Name and Address of Receiver I 
or Manager. / 

Date and description of instru- \ 
ment under which Receiver I 
or Manager is appointed. ) 

Date of tai^g possession 
Period covered by the l From 
Abstract. J To 

Presented* for filing by 


Abstract 


Recei 

[PTS 


Paymeni 

:s 





d. 

0 

e 

-- 

£ 

s. 

d. 


ISignature] 

[Date] 
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FORM No. 6 

^ ^ Notice Receiver or Muiager on Ceasing to Act*- 

Certificate No 

The Companies (Consolidation) Act, 1908. 

Notice to be given by a Receiver or Manager on C^isxng 

to act as such 

9 Pursuant to s. 95 of the Companies {Consolidation) 

Act, 1903 

Name of Company Limited. 

This Notice must be filed by the Receiver or Manager 
within twenty-one days from his ceasing to act as such. Tlis 
penalty for default is a fine not exceeding ;^50. 

Presented for filing by 

To the Registrar of Companies 

I, the undersigned, , of , hereby 

give you notice that I ceased to act as Receiver or Manai^er 
of the ' Company Limited, on the 

day of 

[Signature] 

[Date] 



APPENDIX B 

STOCK EXCHANGE REGULATIONS 

bveoial sEiXLEmiins 


•follovring documents and particulars shoulcf be sent 
to the Secretary of the Share and Loan Department, whcp 
application w made for^a Special Settlement— • 

STOCK OR DEBENTURE STOCK OF 
NEW COMPANIES 

A Specimen of the Scrip or Stock Certificate. 

A Copy of the Prospectus, the Statement in lieu of Pros¬ 
pectus as filed with the Registrar of Joint Stock Companies, 
Circular or Advertisement relating to the issue. 

A letter from the Secretary of the Company, stating: 

1. The amount allotted: 

(а) to the public. 

(б) to others. 

2. The amount paid in cash per ;£100 Stock. 

* 3. That the Scrip or Stock has been or is ready to be 

issued. 


OmClAL QUOTATIONS 


CONDITIONS pSeCBDENT TO AN APPLICATION FOR OFFICIAL 

QUOTATION 

1. That the Prospectus— o 

Shall have been publicly advertised; 

Agrees substantially with the Act of Parliament or 
Articles of Association; 

Provides for the issue of not less than otte-half of the 
Authorized Capital and for the payn^nt of 10 per cent, 
upon t^ amount subscribed; > 

If offering I^bentures or Debenture Stock states fuNy the 
terms of redemption; 

If offering Debentures states wheiher th^ are to Bearer 
df Registered; * 

In cases where a Company ha^ sold an uf ue of Capilyd or 
Debentures or Debenture Stock which is subsequentiy 
•offered for public subscription either by the Company 

127 
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or any sukseque^t purthaselr, states tiie authority for l&ie 
issue and all mal6ri^ conditions of sale. 

•» 2. That two-thirds of the amount proposed to^be issued 

of any of Shares or Securities, whether such ^ue be 
the whole or a part of the autiiorized amount, shall h&ve 
, been' applied for by and unconditionally allotted t<t the 
public, Shares or Securities granted in lieu of money pay-^ 
ments not being considered to form a part of s^ch pubhc 
allotment. 

3. 'ihat the Articles of Association, and the Trust, Beed 
^ ^here such is required, contain the provisions specified 

hereafter, c . 

4. That the Certificate or Bond is in the forji approved. 

ARTICLES OP ASSOCIATION 

Articles of Association should contain the foKowing 
provisions~ 

1. That none of the funds of the Gimpany shall be 
tmployed in the purchase of, or in loans upon the security 
of its own Shares; 

2. That Directors must hold a share qualification; 

3. That the borrowing powers of the Bcmrd are linuted; 

4. That the non-forfeitore of dividends is secured; 

5. That the common form of transfer shall be used ,* 

6. That all Share and Stock Certificates ^haU be issued 
under the Common Seal of the Company, and dbaU bear 
the autographic signatures of one or more Directors and 
the Secretary; 

7. That fully-paid Shares shall be free from all lien; 

8. That the interest of a Director in any contract diall 
be disclosed before execution, and that such Director riiall 
not vote in respect thereof; 

9. That the Directors shall have power at any time and 
from time to time to a^jpcunt any other qualil^ pmm 
as a Director mther to fill a casual vacancy or as an^adihtion 
to the Board, but so that the total number of Directors 
shall not at ax^ time exceed the maximum numbm* fixed; 
but that iny Director so appointed shall hold office only 
until the next f^lowing Ordin^ General Meeting of tlie 
Company, and Kbdl then be eligible for re-^ectton; 

1U« That a printed copy of tte Report aocompanied by 
the Balance Sheet and Statement ot Accounts riall, at 
least seven days previous to the General Meeting, be 
ddivered or sent by post to the regbtered address of efery 
nxmxber, and«tliat two ^copies of each of these docnmeiito 
shall at the same time be forwarded to the Secretary dl the 
^liaxe and Loan Department, The Stock Exchange, London; 
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A. the charge for af newaShare^Certificate issued to 
repj^ one that h^ been worn out,elost, or destroyed 
exceed one shilling. 

TRUST DEEDS , 

. ^fust Deeds should contain the following provisions— 

Where provision is made that the security shall be* 
repayable at a p|:emium, either at a fixed date or at any 
time u]^n notice having been given, the Tmst Deed must 
^rther provide that should the Company go into i(pluntary 
liquidation for the purpose of an^gamation or recon- 
straction the security shall not be repayabjp at a lo^lr^ 
price. ^ • 

2. The following clause should be inserted in all Deeds— 
‘*The statutory power of appointing new Trustees 

hereof shall be vest^ in the Company, but a Trustee so 
appointed must in the first place be approved of by a 
Resolution of the Debenture (or Debenture Stock) holders 
passed in the manner specified in the * 

Schedule hereto. A Corporation or Company may be 
appointed a Trustee of these presents."* 

3. In the dause regulating the convening of meetings of 
the Debenture (or Debenture Stock) hosiers, the following 
words should inserted, "*and ^e Trustee or Trustees 
shall do so qpon a requisition in writing signed by holders 

•of at least one-tenth of the nominal amount of Debentures 
(or Debenture Stock) for the time being outstanding." 

4. The clause deling an " Extraordinary Resolution " 

must provide that ** the expression ‘ Extraordinary Resolu¬ 
tion" means a resolution passed at a meeting of the 
Debenture (on Debenture Stock) holders duly convened and 
held at which a clear majority in value of the whole of the 
Debenture (or Debenture Stock) holders is present in person 
or by proxy and carried by a majority consisting of not 
less than three-fourths of the persons voting thereat upon 
a show of hands, and if a poll lb demanded then by a 
majority consisting of not less than three-fourths in vdue 
of the votes given on such poll.'" ^ 

5. Should JDshenfwres or be entitled "First 

Mortgage,"’ provision must be made foinfho creation of a 
specific first* mortgage in favour of the Debenture (or 
Debenture Stock) holders. 


shallot 


^ SHARE AND STC^K CERTIFICATES 

AU Certifi&ries should state on ^eir facc^ the autiio^b^ i 
iindeik which the Company is constituted and the amount of 
kh^ authorized Capital of the Company. 
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All Certificates shWd hear a*footiiote to the ttkt n[> 
Txaaster of any p(%rtion of the holding can be regifter^ 
<<;nthout the production of the Certificate. 

Where the Capital of a Company consists of thsfa 
Hme class of Shares of the same denomination, the distinctvre 

C ibef^ of the Shares of each class must be printed oi^ ^e 
of the Share Certificates. 

All Preference Sjiare Certificates should bear on their face * 
a statement of the Company’s Capital and the cSnditions, 
both as Ip capital and dividends, under whidi the Shares ^ure 
issued. 

* Debentures^ and Debenture Stock Certificates ^ould, in 
addition to legal requirements, state on their face^e authority 
under which the Company is constituted, the nominal Capit^ 
of the Company, the dates when the interest on the Debentures 
or Debenture Stock is pa 3 rable, and the authority undei«^hich ' 
the issue is made Ai^cles of Association and resolutions); 
and on their bac^ ^e conditions of issue, redemption, and 
tr&sfer. 

BONDS 

Bonds must specify the amount and conditions of the loan, 
the powers under which it has been contracted and the 
numbers and denominations of the Bonds issued. 

Bonds and Debentures of English Companies must be under 
the Common Seal of the Company and must bear the requisite 
autographic signatures. ^ 

When an issue of Colonial or Foreign Bonds or Debentures 
is nmde wholly or partly in London, those issued in London 
murt bear the autographic counter-signature of the London 
Agents or Contractors. ^ 

NEW COMPANIES 

Before the application lorm can be issued for signature 
there must be supplied— 

A Copy of the Prospfsctus. 

Ttiro (^>pies o/l the Amcles of Association. 

In the cqoe of Debentures or Debenture Stock the Trust 
Deed [where possible before execution]. 

After the appUofCUon fcmn has been signed thej^e must be 
supplied in the cs&e of— 

DEBENTURES AND DEBENTURE STOCK 

I 

The Certificate of Incorporation, or Act of Farliaioent, 
an4 the Certificate that the Company is entitled^'to commence 
buriness. « 

A. Certified printed copy of the Mortgage Deed os o^r 
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akniSr doc^lneiit, and the Offidal^CertificatB of the Registra- 
lion 9 f the Mortgage or Charge. ^ 

Certifi^ copies of the Articles of Associatioii| Resolution^ 
dt otiufauthority for the present issue. * ^ 

%Two Certified copies of the Prospectus. . 

* Tfce original Leti:^ of Application. • 

The Allotment Book containing a list of applicants, the 

amount applied foi by each, and the result of each applica* 
tion, witn a summary of the whole, signed by the Chateau 
and ^cretary. * 

Should the allotment have taken place at an interval ohsStc 
months or more before the date of the application, a Certified 
List of pre^tat Stockholders will also be required. 

A copy of the Allotment Letter, and the date when posted. 
A Specimen of the Debentures or Debenture Stock Certificate 
and or the Scrip where Scrip is issued; Certificates of Debenture 
Stock allotted to vendors in lieu of money paym^ts being 
enfaced Issued to Vendors." • 

A copy of the last published Report and Accounts. 

The Bankers’ Pass Book, accompanied by a Certificate, on 
a special form, from the Company's Bankers, stating the 
amount of Deposits received by them and the amount of 
Debentures or Debenture Stock on which such Deposits ( 1 . 0 ., 
application money only, being £ per Debenture) were 
paid. • 

* A Statutory Declaration by the Chairman and Secretary 
stating— 

1. That the Prospectus complies with the provisions of 
the Companies (Consolidation) Act, 1908, and that all 
documents ]|^uired by that Act have been duly filed with 
the Registrar of Joint Stock Companies and the dates of 
filing. 

2. In the case of an English tk>mpany charging property 
abroad, that the necessary Mortgage has ten properly 
legalist in the country where thebproperty is situated. 

3. The amount of Stock applied for by ^e public. 

4. The amount unconditionally allotted to the public 

(Nos. to ). V . 

5. The amount, viz.: £ , pa|^ thereon in cash. 

6. The aqioqnt allotted for a consideration other than 
cash (Nos. to ). 

I 7. The total amount of Deposits, and that sudi deposits 
are absolutely free from aify Uen. 

8. The tot^ number of Allottees. 

The largest amount of D^>entures or Debenture Stock 
Jla) applied for by, and {b) allotted to any one appUcaA. 

% 
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10. Thaf the Debmf&res hr Debenture Sto^ Cer^fieahs 

have been or are^ready to be issued. i 

11. That a Trust Deed has been executed and completed 

if such bti ihe case. N ^ 

12. The effect of such Trust Deed, and the nature of the 
charge created thereby in favour of the Deben^re hoiieri, 

13. That no impediment exists to the settlement of the^ 

Account. r r 

A Statutory Declaration by the Chairman and Secretary, 


etating-* , • 

i 1. The total amount of the Authorized Capital m the 
Company and how constituted. 

2. The number of Shares allotted unconSitionally to 
the public (Nos. to ), and the amount paid on each 
Share in ca^. 

3. The number of Shares talcen by Concessioimaires, 
Owners of Property, Contractors or other parties not 
Included in the public allotment (being Nos. to ). 

4. That the Share Certificates have been or are ready to 
be issued. 

5. That the purchase of the property has been comjdeted 
and the purch^ money paid. 
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STAMP DUTIES AMD FEES 

•V 

1. On Re^tration any document requfred 
to be registered vdth the Registrar of Com- 
pai^% o^er than the Memorandum of Associa- 
' tion, or Particulars of Mortgages or Charges, 
or Receiver'^r Manager^ Attract of Receipts 
and Paymeira 5s. Impressed 

> Receiver's or Manager’s Abstract of Receipts 
^ and payments (see Form No. 5, p. 125) . 

No registration fee payable 

2. On Registration of Mortgages and Charges— 

Where the amount of the mortgage or charge, * 

or the total amount of the whole series does 

not exceed ;^200 .10s. Impressed 

Where the amount of the mortgage or charge, 
or the total amount of the whole series ex¬ 
ceeds /200 . £l „ 

3. On Transfers on Sale of registered Bonds 
^r Debenture#— 


Consideration 
Not exceeding £S 

Exceeding ;^5 and not exceeding £10 
- £15 


$$ 

$» 


9$ 

99 

II 

If 

§§ 

£20 

99 

If 



99 

II 

$$ 

£50 

99 

II 

9$ 

£7S 

99 

II 

99 

£100 

99 

II 

99 

£125 

99 

If 

$9 

£150 

09 

II 

99 

£175 

99 

II 

99 

£200* 

• 

II 

II 

99 

£225 

99 

11 


£250 

99 

II 

W 

99 

£276 

99 

II 


£20 . 
£25 . 
;^50 . 
£ 7 ^. 
£ 10 ? . 
£125 . 
£150 . 
£175 . 
£200 . 
£225 . 
£250 . 
£275 . 
£300 . 


Duty 
£ s, d. 

1 - Impressed 

2 - 

3 - 

4 - 

5 - 
10 - 
15 - 


5 

10 


Sl15 
^ - 
2 5 
2 10 

2 15 

3 1 


4. On trsmsfecs for,nomi^ consideration 10 - 

133 
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5. On Mortgages, Bon<s and Debentures— 

t 


Amount Secured 

Duty 

1) 

Not exceeding /lO . 

• • • 

s.d.^ 

99 

Exceeding /lOO and not exceeding £2S 

8 

99 

» ;£25 „ ,, 

£50 < . 

1 3 


*» »» *» 

£100 . 

2 6 

99 

„ £100 

;^150 ^ . 

3 9o 

99 

„ ;^1^ *t *» 

;^200 . 

5 0 

99 

;^200 „ 

;^250 . 

6 3 

f 

r}> 

« ' .. ;£250 „ 

;^300 . 

7 6 

99 


And for ev^ additional ;£100 or part of ;^100 2 ^ 

If a collateral security, for every ;^100 or part 
of ;£100.6 „ 

6. Bearer Debentures— ^ 

For each or part of ;(10 secured . .40 „ 

7. Loan Capit^ Duty, where not secured by an instrument 
bearing ad valorem duty («.g., 5 or 6 above)— 

2s. per ;^100 or part of ;^100. 

8. Scrip Ce^cate.2d. Impressed 

9. Letter of Allotment, if amount allotted is 

less than £5 .Id. „ 

Letter of Allotment, if amount allotted is 

£S or more.6d. „ 

Letter of Renunciation, if amount * 

renounced is less than £S . Id. Impressed or adhesii'e 
Letter of Renunciation, if amount 
renounced is £5 or more . 6d. 
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THff COMVEfAicnO AMD LAW OT FBOPEBTX 

ACT, U81 

44 & 45 Viet. c. 41, ss. 19-24» 

Powers Inoi^eni to Estate or Interest of Mortgagee. 

^ mortgagee, where the mortgage is made by 
deed, shall, by virtue of this Act, have the following powers, 
to the like extent as if they had been in terms conferred by 
the mortgage deed, but not further (namely): • 

(i) A power, when the mortgage money has become due, 
to sell or to concur with any other person in selling, the 
mortgaged property, or any part thereof, either subject 
to prior charges, or not, and either together or in lots, by 
public auction or by private contract, subject to such 
conditions respecting title, or evidence of title, or other 

^ matter, as ne (the mortgagee) thinks fit, with power to 
.vary any contract for sale, and to buy in at an auction, or 
to rescind any contract for sale, and to re-sell, without 
being answerable for any loss occasioned thereby; and 

(ii) A power, at any time after the date of the mortgage 
deed, to in^re and keep insured against loss or damage 
by fire any building, or any effects or property of an insur¬ 
able nature, whether affixed to tiie freehold or not, being or 
forming part of the mortgaged property, and the premiums 
paid for any such insurance shall^e a charge on the mort¬ 
gaged property, in addition to t^ mortgage money, and 
with the same priority, and with interest at ihe same rate, 
as the mortgage money; and 

(iii) A power, when the mortgage rac^y has become due, 
to appoint a receiver of the income ^f the mort|;aged 
property, or^of yiy part thereof; and 

(iv) A power, while the mortgagee is in possession, to 
cut and sell timber and other trees ripe for cutting, and not 
planted or left standing ffir sh|lter or ornament, or 
contract tor any such cutting and sale, t» be compldtecP* 
within any time not exceeding twelve months from ^the 
jaaking of the contract. 

• 135 
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(2) The provisions of tKis A^t relating to thii fbregoinp 
powers comprised either in this section, or in any ^ubseq;uent 
section regulating the exercise of those powers, may Ik varied 
qr extended^y the mortgage deed, and, as so varied , v ex 
tended, shall, as far as may be, operate in the like manner 
a&id with all the like incidents, ^ects, and consequences,* 
as if such variations or extensions were contained in l^s Act. 

(3) This section applies only if and as Jar as a^ntrary 
intention is not expre»ed in the mortgage deed, and snail have 

^ effect subject to the terms of the mortgage deed and to the 
" provisions therein contained. * 

(4) This set^tion applies only where the mortgage deed is 
executed after the commencement of this Act. ^ ' 

Regulations of Ezeioise of Power of Sale. 

20. A morigagee shall not exercise the power of sale comerred 
by this Act unless and until— 

«>(i) Notice requiring payment of the mortgage money 
has been served on the mortgagor or one of several mort¬ 
gagors, and default has been made in payment of the 
mortgage money, or of part thereof, for three months after 
such service; or 

(ii) Some interest under the mortgage is in arrear and un¬ 
paid for two months after becoming due; or 

(iii) There has been a breach of some provCsion contained 
in the mortgage deed or in this Act, and on the part of thb 
mortgagor, or of some person concurring in making the 
mortgage, to be observ^ or performed, other than and 
besides a covenant for payment of the mortgage money 
or interest thereon. 

Conveyance, Receipt, etc., on Sale. 

21. —(1) A mortgagee exercising the power of sale conferred 
by tto Act shall have p<mer, by deed, to convey the, property 
sold, for such estate an^ inl^est therein as is the subject of 
the mortgage, freed from all estates, interests, and rights 
to which themortgage has priority, but subject to all estates, 
interests, and rig^ which have priority to the mortage; 
except ^t, in ^ Case of copyhold or customarjr lani the 
legal right to aomittance shall not pass by a deed under 
this se(^on, unless the deed is sufficient b^^rwise by law, 
or is sufficient by custom, in that behalf. 

' (2) Where a conveyance is mcule in professed exercise qj the 
'‘^pox’K’ of sale confert^ by this Act, the title of tiie purchaser 
shall not be impeachable on the ground that no cas^ had 
arlfii^ to authorize the sale, or that due notice vw not given, 
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^ ^bat^thf power was otherwi8% improperly* or irregularly 
ijtercised ;lbut any person damnified an unauthorize<L 
or ifiipropdl-, or irregular exercise of the power shall have m 
damages against the person exercising the power. 
A (3) *rhe money which is received by the mortgagee, arising 
ffom the sale, after discharge of prior incumbrances to which 
fihe sale is not made subject, if any, or after payment into 
Court under this Act of a sum to meet anv prior incumbrance, 
shall be*held by &m in trust to be applied by him, first, in 
p^ment of all costs, charges, and expenses, properly incurred 
by fiim, as incident to the sale or any attempted sale^ ^r 
otherwise ,* and secondly, in discharge of ^e mortgage 
money, ia|grest, and costs, and other money, if any, due 
under the mortgage; and the residue of the money so received 
shall be paid to the person entitled to the mortgaged property, 
or aifithorized to give receipts for the proceeds of the sale 
thereof. 

(4) The power of sale conferred by this Act may be exercised 
by any person for the time being entitled to receive and give 
a discharge for the mortgage money. 

(5) The power of sale conferred by this Act shall not afiect 
the right of foreclosure. 

(6) The mortgagee, lus executors, administrators, or assigns, 
shall not be answerable for any involuntary loss happening 
in or about the exercise or execution of the power of sale 
gpnferred by tnis Act or of any trust connected therewith. 

(7) At any time after the power of sale conferred by this 
Act has become exercisable, the person entitled to exercise 
the same may demand and recover from any person, other 
than a person having in the mortgaged property an estate, 
interest, or right in priority to the mortgage, all the deeds 
and documents relating to the property, or to the title thereto, 
which a purchaser under the jwwgr of sale would be entitled 
to demand and recover from him. 


HortgageeB’Receipts, Dfseharges, 



I 


fS2, —(1) The receipt in writing of a mortgagee shall be 
a sufficient discharge for any money arismg under the power 
of sa^ conferred by this Act, or for any Sidney or securities 
comprised^in his mortgage, or arismg tlweunder; and a 
person paying* or* transferring the same to the mortgagee 
shall not be concerned to inquire whether any money remains 
'due under the mortgage. * 

(2f Money* received by a mortgagee unde| his mortg^^^ 
or from the proceeds of securities comprised m his mortgage 
nhftll applied in like manner as in this Act directed respecting 
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Id^t 

money receive# by him ari^g #rom a sale und^, tl^e pc>jirer 
of sale conferred by |^s Act; but with this variatiL^ that tUb 
Vnts, charges, and expenses payable shall includC iiie costs, 
charges, an# expenses properly incurred of recovef^ and 
fhceiving Jkhe money or securities, and of convei^n %i 
^uritiel into money, instead of those incident to sale. ^ ^ 

Amount and Appli€|tion Insuranoo Money. 

23. —(1) The amount of an insurance ejected by^ mort¬ 
gagee aga^st loss or damage by fire under the power in tl:||it 
b|^bj>lf conferred by this Act shall not exceed the amdunt 
specified in the mortgage deed, or, if no amount is therein 
specified, then shall not exceed two third parts of/t;e amount 
that would be required, in case of total destruction, to restore 
the property insured. 

(2) An insurance shall not, under the power conferred 
by this Act, be effected by a mortgagee in any of the following 
cas|s (namely): 

(i) Where there is a declaration in the mortgage deed 
that no insurance is required: 

(ii) Where an insurance is kept up by or on behalf of the 
mortgagor in accordance with the mortgage deed: 

(iii) Where the mortgage deed contains no stipulation 
respecting insurance, and an insurance is kept up by or on 
behalf of the mortgagor, to the amount ^n which the 
mortgagee is by this Act authorized to insure. 

(3) All money received on an insurance effected under the 
mortgage deed or under this Act shall, if the mortgagee so 
requires, be applied by the mortgagor in making good the loss 
or damage in respect of which the money is received. 

(4) Without prejudice to any obligation t« the contrary 
imposed by law, or by special contract, a mortgagee may 
require that all money revived on an insurance be applied 
in or towards discharge of toe money due under his mortgage. 

Appointmeiit, Powen, B/munenitloii, and Dntiei of Beoaivar. 

24. —(1) A^nortgagee entitled to appoint a receiver under 
the power in that J^half conferred by this Act shall not 
appoint a receivei^ntil he has become entitled to exercise 
the ppwer of saH conferred by this Act. but ma;^ thelf. by 
writing under his hand, appoint such person he thinks fit 
to be receiver. 

c (2) The reoeiver shall be deemed to be the agent of the* 
mortgagor: add the mortgagor shall be solely,, responsible 
for ue receive/a acts or d^aults, unless the mortgage deed 
otherwise provides. *' 
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(%T1^ &^iver shall hav^ power to Bemai^ and recover 
ail the income of the property of whfth he is appointed receiver^ 
by action, fiistress, or otherwise, in the^^iame either of thfti 
mortga^ or of the mortgagee, to the full extent of the 
e^^teCr interest which the mortgagor could dispose of, and 
,t9 give effectual receipts, accordingly, for the same.* • 

,(4^ A person paying money to the receiver shall not b5 
^concerned to inquire whether any case has happened to 
authorizt the receiver to act. * 

The receiver may be removed, and a new receiver 
mH^be appointed from time to time by the mor^^agee by 
writing under his hand. * • 

(6) Th^^ceiver sl^ be entitled to retail out of any 
money recced by him, for his remuneration, and in satis¬ 
faction of all costs, charges, and expenses incurred by him as 
receiver, a commission at such rate, not exceeding five per 
centum on the gross amount of all money received, as is 
specified in his appointment, and if no rate is so specified, 
then at the rate of five per centum on that gross amount, 
or at such higher rate as the Court thinks fit to allow on 
application made by him for that purpose. 

(7) The receiver shall, if so directed in writing by the 
mortgagee, insure and keep insured against loss or damage 
by fire, out of the money received by him, any building, 
effects, or property comprised in the mortgage, whether 
affixed to the fteehold or not, being of an insurable nature. 

• (8) The receiver shall apply all money received by him as 
follows (namely): 

(i) In disc^rge of all rents, taxes, rates, and outgoings 
wl^tever affecting the mortgaged property; and 

(ii) In keeping down all annual sums or other payments, 
and the interest on all principal sums, having priority to 
the mortgage in right whereof he is receiver ,* and 

(iii) In payment of his commiision, and of the premiums 

on fire, life, or other insurances, if any, properly payable 
under the mortgage deed or und\this Act, and the cost 
of executing necessary or proper repairs directed in writing 
by the mortgagee; and * 

(iv) In payment of the interest accuing due in respect 
of iny m^cipal money due under the mi^gage: 

and shall pay the residue of the money rewiv^ by him to 
the person wh<f, btt for the possession of the receiver, would 
Jiave been entitled to receive the income of the mortgaged 
proj^rty, or who is otherwise entitled to that property. ^ 
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Closed Mines. This book deals with tho|Vgreemcnt entered into between 
the Coal Controller and the colliery Owners, B.^ W. E. Shelling. 
Demy 8vo, cloth gilt, 176 pp., 12s. fid, net. 

EXCESS PROFITS (Including Eiccss Mineral aRights) DUTY, and Levies 
nndat the^unitions Ol War Acts. Incoriiorating the I'rovisions mf the 
Income T^ Acts made applicable by Statult^and by Refmlation, the 
provisions of tlie fi'inance Act, 1919, and also the Rcgulafions of the 
Cotnmissioner.s of Inland Revenue, and of the Minister of Munitions. 
By W. E. Shelling. Fifth Edition, Revised and Enlarged. In^eiy 
8vdf cloth gi^t, 458 pp. I6s. nefi. ^ *. ** * 

. ' ECONOMICS r ' 

ECONOMIC GEOGBAPHYr By J. McFarlane, M.A., M.^om. In 3emy8vo. 
cloth gilt, 568 pp., with 18 illustrations, Ss. fid. net,. 
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PITHAKS BUSINESS aANOBO^I|S 


I * i 

jPUTLlSfES OF TH£ ECONOMIC HISTOBF OF ENOfitANo/ A Study vo 
r Social Developmjmt. ISy H. O. M.A., MCom., Srliow oj 

\ King’s College, (^mbrtdge. JKk demy 8vo; cloth gilt, 376 fp., As. tfit. 
niP^HISTOBy AND B.C0N0MICS OF TBANSPOBT. j,U W. 

KIrkaldv, M.A.. B.Litt., Oxford; M.Com., Btrimngh^V aud Aum^ 
Dudley EvaiAi. * In demy 8vo, cloth gilt, 348 pp., 78. Ad. mL 
TH£*ECONOMICS OF TEEEGBAPHS AND TELEPHONES. By vJob^Lbx. 

M.A.. Tralfic Manager, Post Office Telegraphs, lo crown 8vo, cloth gilt, 

' 92 pp, 2b. Ad. net '* 

INDUSTbY and finance. (Supplementary Volume) Edited by 

W. Kirkaldy, M.A.,*'B Litt, M.Ck>m. Dealing with tl|3 results ^ 
inquines arranged by the Section of Economic lienee and Sta|istics ot 
the BritishiiJ.ss»ocidtion, and bringing the information as to the replaa^ment 



8vo., 124 pp„ limp cloth, 2s. net 

ADVERTISINO AND SALESMANSHIP ‘ 

THE CBAFT OF SILENT SALESMANSHIP. A Guide to Advertisement 
ConstSuction. By C. Maxwell Tregurtha and T. W. Fringb. aze, 
m. by 91 in , cloth, 98 pp., with illustrations net. 

THE NEW Business, a Handbook dealing with the Principles of Adver* 
tismg, SelUng, and Marketing. By Harry Tipper, President, Advertising 
Men's League, New Yotk In demy 8vo, cloth gilt, 406 pp., Ss. Ad. net. 

SALESMANSHIP. By W A. Corbion and G E. Grimsdale. In crown 
8vo, cloth, 186 pp.. 2s. Ad. net 

PBACTICAL SALESMANSHIP. By N C. Fowler, J^pr. In crown 8vo. 
337_pp , As. net. ^ 

COMMEBCIAL TBAVELUNG. By Albert £. Bull. In crown 8vo, doth 
gilt. 174 pp., df. Ad. net. 

THEOBY AND PBACTICE OF ADVEBTISING. By W Dill Scon, Pii.D 
In large crown 8vo. cloth, with 61 illustrations, 240 pp . 78. Ad. net 

THE PSYCHOLOGY OF ADVERTISING. By the same Author In large 
crown 8vo. cloth, with 67 illustrations, 282 pp., 7s. AA net 

ADVEBTISING AS A BUSINESS FORCE. By P 1 CuPRiNcroN. In demy 
8vo, cloth, 586 pp , 78. Ad. net. 

THE PRINCIPLES 6f ADVEETISIJIG ARRANGEMENT. By F. A. Parsons, 
Cloth, 128 lip., illustrated, 78- Ad. net. 

HOW TO ADVERTISE. By G. ^'hench, Editor of the " Advertising News.” 
In crown 8vo , Ss. Ad. net.^ 

THE MANUAL OF«8UCCESSFUL STOREEEEPING. By W. A. Hotchkin 
I n demy 8vo, 298 pp , Ss. Ad. net. 

ADS. AND SALES. By Herbert N. Cas&on. In demy 8vo, doth, 167 pp. 
78. Ad. net a ^ 

THE PBIN€IPL£S OF PRACTICAL PUBLICITY. By Truman A. d? Webse. 
In large crown 8vo, cloth, with 43 illustrations, 266 fip., 78. Ad. net. 

MERCANTILE LAW* By J^A. Slater, B,A., LL.B. A practical «q>oaltion 
for LiRw Students, Busineas Men. and Advlbced Qaases in Cosunerdal 
Colleges and Schools. Fourth Edition In AmV 8vo, cloth gUt, 4(54 pp., 
A. Ad. net. 
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Cj^MPilNlE^ AND Company law. Together 


the Companies (ConJ 
soUdatjorM Act, 1908. and the ifct of^l3. By A C. Conneli., LL.3 

) t ■/ 4t,M najjji-i _ t.t. - - r ——j 


ion i 

(Cond,)/ w .th$ Middie Temple, Barristef-^-Law 

^ Revised. JpAdemySvo, cloth gilt, 348 pp., 68. net. 

WMPANY^^SE LAW. By F, D. Head, B.A. (Oxoa,)| Barrister-al-Law. 
^ Ii^deniy 8vo. cloth gilt, 314 pp., 7s. 6d. net. m 

OF €ABB1AG£. By J. E. R. Stephens, B.A.,*o/‘ the Middle 
Barrister-at-Law. In demy 8vo, cloth gilt, 340 pp., gg. ifit. • 
LAW RELATING TO THE CARRIAGE BY LAND OF PASSENGERS, 
LNIMAIi^, AND HOODS. By ‘S. W. Clakke, Barristet-at-Law, In 
demy 8vo, cloth gilt, 350 pp., 78. 6d. net. 

INCOifE TAX AND SCPER-TAX LAW AND CASES. (See^. 5.), 
JIIE.imW RELATING TO SECRET COMMISSIONS AND BRIBi;^ JChristT 
tnas Boxes, Gratuities, Tijis, etc.) ; The Prevention of Corruptiro Act, 
1906. BIP^Albert Crk^, Barnsfey-at-Law: Lee Priteman of Grav's 
* Inn. In demy 8vo, cloth gill, 198 pp., .>s. net. 

IgANKRUPTCY, DEEDS OF ARRANGEMENT, AND BILLS OF SALE. By 
d W. ^LENTiNE Ball, M.A., and G. Mills, B.A., Barristers-at'Law, 
Third Edition, Revised in accordance with the Bankruptcy and the Deeds 
of Arrangement Acts, 1914. In d<nuy 8vo, .364 pp., 5s. nol. 

PRINCIPLES OP MARINE LAW. By Lawrence Duckworth, Barrister- 
at-Law. Third Edition, Revised. In demy 8vo, about *400 pp. 
78. 6d. net. 

GUIDE TO THE LAW OF LICENSING. The Handbook for all Licence- 
holders. By J. Wells Thatcher, Barrister-at-Law. In demy 8vo, 
cloth gilt, 200 pp., gg. net. 

RAILWAY (REBATES) CASE LAW. By Geo. B. Lissenden. In demy 
8vo, cloth gilt. 450 pp., 10s. 6d. net. 

THE LAW REL.AITING TO THE CHILD: Its Proteetion, Education, and 
•Employment. With Introduction on the Laws of Spain, Germany, 
France, and Italy; and Bibliography. By Robert W. Holland, M.A., 
M.Sc., LL.D., Barrister-at-Law. In demy 8vo, 166 pp., gg. net 
GUIDE TO THE IIKGISTR.ATION OF BUSINESS NAMES ACT, 1916. By 
Kenneth Brown, Solicitor. In crown 8vo, paper boards, Is. net. 
CONVEYANCING. By E. A. Cope. In crown 8vo, cloth, 206 pp.. 3s. 6d. net. 
WILLS, EXECUTORS, AND TRUSTEES. By J. A. Slater, B.A., LL.B. 

With a cliapter on Intestacy. In foolscap 8vo, cloth, 122 pp., ]g. 6d. net. 
INHABITED HOUSE DUTY. By W. Snklling, In demy 8vo, cloth 
gilt, 356 pp., 12g. 6d. net.- « 

THE LAW OP REPAIRS AND DILAPIDiTIONS. By T. Cato Worsfold. 

M.A., LL.D. In crown 8vo. cloth gilt,*J04 pp,, 8s. 6d. net. 

THE LAW OF EVIDENCE. By W. NembiIard Hibbert. LL.D. Barrist^r- 
t ai-Law. Second Edition, Revised. In crown 8vo,»144 pp., gg. net. 

THE LAW OF PROCEDURE. By the same ^uthor. In demy 8vo, cloth 
gat, J22 pp., gg. net 

BILLS^HMUES, AND NOTES. (See page 4.) 

THE mSTORT, JiUff* PRACTICE OF tIiE STOCK EXCHANGE. 
. (See page 3.) 
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BUSINESS REFERENCE BOOKS 

COUMlSBCIAL ENGYCLQ^DIA AND DICTIONARY OF BUSINESS, A 
y r^abie and comprdhdRsive work of reference on all commercial subjects, 
spedsdly designed and written for the busy merchant, the comm«rcf&l 
studoit, and the modem man of affairs.. Edited by ^J. A. Slater, B.A!. 


PITMAN'S BUSINESS HANDBOOI^^ 

^ LL B (Lond ), of the MiJile Temple and North-Eastern Ctrct’tt, Bwnster- 
\^-Law Assisted by npwar<^» of 50 speaalists as contn| ators 'Vith 
Tj^merous maps, illustuitions. facsimile business forms jm 1 'leg^ docu¬ 
ments, diagrams, etc. In 4 vols, large crown 4to (eaci 4\i0 pp), clo'w 
gilt, £2 net H^l-leather gilt, £2 12b. 6d. net. 

BUSl^lESS MAN*S GUIDE. Seventh Revised Edition. With Frencb,.Ge^an, 
Spanish anS Italian equivalents lor the Commercial Words and-Tferms* 
’ Edited by J A. Slater, B A , LL B {Lond ) The work includes -ivdf 
2 000 articles In crown 8vo, cloih, 520 pp Tis. net 
CO'IMEECIAL ARBlTRA'klONS. Bv L J Parrv B Sc. PIC 

An invdluabk giiuh to business men who arc called ppon to condutt 
arbitrallons'f TnciownSvo cloth gilt 3s, 6d. net 
PERSONAL EFFRTENCl IN BUSINESS. H\ I I Pi rington Inciow.^ 
SviJTcloth gilt 270 pi) 7s. dd. net 

DICTIONARY OF COMMERCIAL CORRESPONDENCE IN «ETEN LAN¬ 
GUAGES: ENGLISH, FRENCH, GERMAN, SPANISH, ITALIAN, 
PORTUGUESE AND RUSSIAN. In demy 8vo. cloth, 718 pp , 108.6d.ne^ 
FILING SYSTEMS, (bee page 2) 

SIMPLE INTEREST TABLES, (bee page 4) 

A MANUAL OF DUPLICATING METHODS. By W Desborough In 
demy.,8vo, cloth % pp , illustrated 28. net 
COMMOlS COMMODITIES AND INDUSTRIES SERIES. Each book in 
irown 8\o cloth illustrate<1 2s.6d.net Volumes already published on 
Tea, Coffee, Sugar, Oils, Mhoal, Rubber, Iron and Steel, Copper, Coal, 
Timber, Cotton, Silk, Wool, Linen, Tobacco, Leather, Clays, Paper, Soap. 
Glass, Gum8 and Rosins, The Motor Industry, Boot and Shoe Industry, Gas 
and Gas Making, Petroleum, Salt, Furniture, Coal Tar, Knitted Fabrics* 
Zinc, Asbestos, Photograpliy, Silver, Carpets, Paints and Varnishes, Cordage 
and Cordage Hemp aid Fibres, Acids and Alkalis, Goii*. Eleetiieity, Buttei 
and Cheese, Aluminium, The British (^m Trade Engraving, Lead, Steves 
iind Quarries. 

BUSINESS ORGANISATION AND MANAGEMENT. 

A Monthly Magazine of High Standard foi Business Men 
Price Is. 6d, I Is. 9d. Post I ree ” 


COMPLETE UST POST F$EE ON APPLICATION 


Sir Isaac Pitman & Sons, Ltd., 1 Amen isomer, London, E.C. 4 

at Bath, Melboirnt and New York 








